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Date 

1962 

Feb. 1—Complaint, appearance, Jury Demand 

1963 

Jane 20—Pretrial Order No. 12 (signed 6/10/63) (N) 

Sirica, J 

Oct. 21—Order amending pretrial order No. 12. (Revised 
dates for defendants to file lists of proposed witnesses 
and to commence their National Deposition Program). 
(N) Sirica, J. 

Dec. 19—Pretrial Order No. 25 (Defendants’ National 
Priority Product Lines Deposition Program—Revised 
List) Schedules A and B (Signed 12-18-63) (N) 

Sirica, J 

1964 : 

Jan. 17—Order amending Schedule A to Pretrial Order 
No. 25 (National Pretrial Order No. 30) (N) Sirica, J 

Jan. 20—Amendment by defendants to notice to take 
deposition of the Attorney General, c/m 1-20-64 Filed 

Jan. 25—Motion of Attorney General to quash subpoena 

duces tecum, 

P and A, c/s 1-24-64 MC 1-25-64 Filed 


Feb. 3—Supplemental reply memorandum in support of 
motion-of Attorney General to quash subpoena duces 
tecum ¢/m 2-3-64; Affidavits (2) Filed 

Feb. 14—Order granting motion of the Attorney General 
of the United States to quash subpoena duces tecum. 
(N) Sirica, J 

Feb. 24—Motion by defendants to amend order quashing 


subpoena duces tecum of the Attorney General, P and 
A’s, ¢/m 2-24-64 Filed 
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Mar. 5—Order denying motion of defendants to amend 
order quashing subpoena duces tecum on the Attorney 
General. (N) Sirica, J 


Mar. 6—Transcript of proceedings Jan. 27, 1964, pp. 1 
through 37, (Rep: Parthenia H. Mallon) (Court’s 
copy) Filed 


Mar. 16—Notice of appeal by defendants from Order 
2-14-64, copy to H. R. Halper, Ely, Duncan & Bennett. 
$5.00 deposit by Boley. Filed 
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IN} UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


} Civil No. 348-’62 


Txe{Crry or Bugiixcron, Vermont, Plaintiff, 
v. 


ESTINGHOUSE ELECTRIC CORPORATION ; 
Avlas-Cuatacens MANUFACTURING Compaxy; 
GENERAL Execrric Company; Carrier 
C RPORATION ; De Lava Sreane TURBINE 
PANY; AND WoRTHINGTON CoRPoRATION, 
Defendants. 


(Complaint for Damages for Violations of the Sherman Act § 1) 
(Jury Trial Demanded) 


I 


action to recover damages for violations of 

1 Act $1, 26 Stat. 209 (1890), 15 U.S.C. §1 

iction is conferred upon this court by the 

Clayton Act § 4, 38 Stat. 731 (1914), 15 U.S.C. §15 (1958). 


I 


Each defendant herein transacts business or is found 
within this judicial district. 


Plaintiff [s the City of Burlington, a municipal corpora- 
tion of the State of Vermont. 
IV 


Each corporation listed below is made a defendant here- 
9 organized and existing under the laws of the 
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State and has its principal place of business in the city 
indicated below: 


State of Principal Place 
Name of Company Incorporation of Business 


De Laval Steam Turbine Company Delaware Trenton, New Jersey 
Allis-Chalmers Manufacturing Company Delaware West Allis, Wisconsin 
General Electric Company New York New York, New York 
Carrier Corporation Delaware Syracuse, New York 


Westinghouse Electric Corporation Pennsylvania Pittsburgh, 
Pennsylvania 


Worthington Corporation Delaware Harrison, New Jersey 


Vv 


The term ‘‘turbine-generator unit,’’ as used herein, 
refers to an assembly of a turbine and a generator used in 
the production or generation of electricity on land by the 
use of steam. It does not include marine turbines or 
marine turbine-generators, gas turbines or gas turbine- 
generators, hydro-electric turbine-generators, or hydraulic 


turbines. 


A substantial portion of the electricity produced and 
used in the United States is generated by land steam tur- 
bine-generator units. The electricity so generated is there- 
after transmitted and distributed for residential, indus- 
trial and other uses. Thus, turbine-generator units are 
essential elements in the generation, transmission and dis- 
tribution of electricity throughout the United States. 


VI 


Defendants manufacture turbine-generator units at 
plants in various states and regularly ship substantial 
quantities thereof from their respective places of manu- 
facture to purchasers throughout the United States. Dur- 
ing the period covered by this complaint there has been 
and there is presently a constant flow in interstate com- 
merce of turbine-generator units manufactured by defend- 
ants. 
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vit 


Beginning at least as early as 1955, and upon informa- 
tion and belief since 1951, the exact date to plaintiff un- 
known, and continuing thereafter until at least some time 
in 1960, defendants, together with other persons, have en- 
gaged in a combination and conspiracy in unreasonable 
restraint of the aforesaid interstate trade and commerce 
in turbine-generator units in violation of the Sherman 
Act §L 


vol 


The aforesaid combination and conspiracy has consisted 
of a continuing agreement, understanding and concert of 
action among defendants and other persons, the substan- 
tial terms of which have been: 


(a) To fix and maintain prices, terms and conditions 
for the sale of turbine-generators units; 


(b) To allocate among themselves the business of: 
supplying turbine-generator units to purchasers there- 
of; and 


(c) To submit noncompetitive, collusive, and rigged 
bids and price quotations for supplying turbine-gen- 
erator units to purchasers thereof. 


Ix 


During the period of time covered by this complaint and 
for the purpose of forming and effectuating the aforesaid 
combination and conspiracy, defendants have done those 
things which, as herein alleged, they conspired and agreed 
to do. Defendants have also adopted elaborate schemes 
employing various procedures for avoiding detection of 
said combination and conspiracy. 
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The effects of the aforesaid combination and conspiracy 
have been, among other things, that: 


(a) Prices of turbine-generator units charged plain- 
tiff and others have been raised, fixed, and maintained 
at high and artificial levels; 


(b) Price competition in the sale of turbine-gen- 
erator units to plaintiff and others has been restrained, 
suppressed and eliminated ; 


(c) Plaintiff and others have been deprived of the 
benefits of free competition in the purchase of these 
products; and 


(a) Plaintiff and other public agencies have been 
denied the right to receive competitive, sealed bids as 
required by law and have been forced to pay high, 
artificially-fixed prices for turbine-generator units. 


XI 


On June 29, 1960, the United States of America in- 
stituted Criminal Action No. 20401 and Civil Action No. 
28298 in the United States District Court for the Eastern 
District of Pennsylvania against defendants Westinghouse, 
General Electric, and Allis-Chalmers. 


By indictment and complaint the United States charged 
them with engaging in an unlawful combination and con- 
spiracy in restraint of interstate trade and commerce in 
turbine-generator units in violation of the Sherman Act 
§1 for a period beginning at least as early as 1955 and 
continuing up to the date of those pleadings. The terms 
of the combination and conspiracy so charged included, 
inter alia, an agreement and concert of action to fix and 
maintain prices, allocate business, and submit noncompeti- 
tive, collusive, and rigged bids to federal, state and local 
governmental agencies in connection with the sale of tur- 
bine-generator units. 
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Pleas of guilty were entered in the criminal action by 
all defendants indicted therein. Judgment was entered on 
those pleas, and sentences were imposed by the court on 
February 6, 1961. The civil action is still pending. 


x 


Pouring the period of the conspiracy alleged herein, plain- 
tiff has purchased turbine-generator units from certain 
defendants or their distributors or agents for use in the 
generation, transmission and distribution of electrical 
energy. For the period 1951 to June 29, 1960, these pur- 
chasers total at least $1,070,000. 


x 


As a direct and proximate result of the illegal combina- 
tion and conspiracy alleged herein, plaintiff has been led 
and induced by defendants to purchase turbine-generator 
units during the period covered by this complaint at prices 
fixed by said illegal combination and conspiracy, and has 
been denied thereby the benefit of unrestricted competi- 
tion in prices for turbine-generator units. As the result 
of defendants’ agreements and concert of action herein 
alleged, plaintiff has been compelled to pay substantially 
higher prices than would have been the case but for viola- 
tions of the antitrust laws herein alleged, and as a direct 
and proximate result has been injured and damaged in 
its business and property in an amount equal to the dif- 
ference between the prices charged plaintiff for turbine- 
generator units, and the prices which would have been 
established |by the operation of free and open competition 
had no such combination and conspiracy existed. 


XIV 


’ 

As a result of the fraudulent concealment procedures 
successfully employed by defendants, plaintiff did not know 
or have reason to know, nor with due diligence could it 
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have become aware, of the aforesaid combination and con- 
spiracy until June 1960 when the United States instituted 
the proceedings detailed in paragraph XI. 


XV 
Wuererore, plaintiff prays: 


(1) That the alleged combination and conspiracy among 
defendants be adjudged and decreed to be in unreason- 
able restraint of interstate trade and commerce, unlawful, 
and in violation of the Sherman Act §1; and 


(2) That plaintiff recover thrice the damages sustained 
by it as a result of defendants’ violations of the antitrast 
laws, together with costs, and reasonable attorneys’ fees. 


Darep: February 1, 1962 


(Sgd) Norrscutr Exy 
Northeutt Ely 
Ey, Duncan anD BENNETT 
Tower Building 
Washington 5, D. C. 
Attorney for Plaintiff 


Of Counsel: 


Rosert W. Larrow 
City Attorney 
Burlington, Vermont 
Jury Demand 


Plaintiff hereby demands under Fed. R. Civ. P. 38(b) 
that this cause be tried by jury. 


Darep: February 1, 1962 


(Sgd) Norrsacutr Ey 
Northeutt Ely 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


t Civil Action No. 348-62 
Tas Crrr or Busurxeton, VERMONT, Plaintiff, 
v. 
WesrixcHotse Execrric Corporation, et al., Defendants. 


and suits in this court bearing Civil Action numbers 
349-62. 350-62, 359-62, 360-62, 361-62, 362-62, 363-62, 
364-62, 365-62, 405-62, 406-62, 407-62, 408-62, 409-62, 410- 
62, 420-62, 421-62, 422-62, 423-62, 424-62, 425-62, 426-62, 
427-62, 432-62, 433-62, 434-62, 435-62, 436-62, 437-62, 
438-62, 2825-62, 2826-62, 2827-62, 2828-62, 2829-62, 3813- 
62, 3814-62, 3906-62, 3907-62, 3908-62, 3909-62, 3910-62, 
3911-62, 3912-62, 3913-62, and 227-63. 


Pre-Trial Order No. 12 


Counsel having had an opportunity to show cause and 
due deliberation having been had, it is ordered severally 
in each of the above actions that: 


(1) This order bears the Civil Action numbers of the 
above actions sulely as a matter of convenience to the 
Court and counsel and does not constitute in any way a 
consolidation of any of those actions with any other of 
those actions for any purpose except as hereinafter ex- 
pressly set forth in this order. 


(2) A duplicate of this order shall be filed in each of the 
above’ actions, shall have the same effect as an original 
hereof and shall apply only to the action in which it is 


filed. 


(3) Reference herein to ‘“‘plaintiffs”’ is solely to the 
plaintiff or plaintiffs named in each particular action in 
which a duplicate of this order shall be filed, and reference 
herein to “‘defendants”’ is to the defendant or defendants 
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who have heretofore been served or appeared in such 
action. 


(4) Defendants shall file individual answers to the com- 
plaints in the above numbered actions which involve prod- 
uct lines given priority in paragraph (7), infra, on or 
before August 1, 1963. 


(5) Plaintiffs may file individual replies to any affirma- 
tive matters raised in answer to the complaints in the 
above numbered actions on or before September 1, 1963. 


(6) Definitions: 


‘‘National discovery’? (as herein used) includes all pre- 
trial discovery and preservation of information and evi- 
dence which may be necessary or useful in a substantial 
number of the cases pending in the several districts, and 
the pre-trial discovery of evidence or information as to 
which economy of effort in providing or using such infor- 
mation and evidence will be promoted by uniformity of 


form in interrogatories, requests for admissions, requests 
for production, stipulations and the like, or by the use of 
a National Document Depository provided for by pre-trial 
orders heretofore or hereinafter entered in these cases. 


‘‘Local discovery’? (as herein used) includes all other 
appropriate pre-trial discovery and preservation of in- 
formation and evidence permitted under the Federal Rules 
of Civil Procedure. 


(7) Priority in further national and local discovery, and 
in other pre-trial activity, is hereby given to those claims 
in the above numbered actions involving an alleged con- 
spiracy or conspiracies in the following product lines: 


Steam Turbine-Generators 
Hydro-Generators 
Power Transformers 
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(S) In the product lines given priority in paragraph (7) 
hereof, further national discovery, and other pre-trial 
activity, shall be limited to the issues of (i) the existence 
of the alleged conspiracy or conspiracies, and (ii) the 
existence of alleged injury in business or property as a 
result thereof. No further national discovery, or other 
national pre-trial activity, shall be had at this time solely 
on the amount of damages alleged to have been sustained 
by any particular plaintiff or plaintiffs, except as may 
hereafter be expressly authorized by the Court for good 
cause shown. 


(9) National and local discovery, and other pre-trial 
activity, respecting those claims in the above numbered 
actions not given priority in paragraph (7) hereof, includ- 
ing claims of a general conspiracy, are hereby deferred 
until substantial completion of those procedures in the 
claims involving product lines given priority herein in 
paragraph (7) hereof, except as may hereafter be expressly 


authorized by the Court for good cause shown. 


(10) The subparagraphs of this paragraph (10) relate 
solely to the product lines given priority in paragraph (7) 
hereof on the issues of conspiracy or conspiracies and 
injury: 

(a) On May 21, 1963, plaintiffs (through their National 
Steering Committee) filed a proposed schedule for the tak- 
ing of depositions of all additional deponents whose depo- 
sitions plaintiffs desire to take on oral examination or on 
written interrogatories (including letters rogatory) under 
the National Discovery Program. This schedule sets 
forth for each deponent his name, company connection, 
proposed date of the examination and the product or prod- 
ucts involved. The National Deposition Committee will 
submit a recommended schedule of such depositions for 
approval by this Court. 


(b) On or before September 1, 1963, plaintiffs shall file 
all motions for leave to subpoena documentary evidence 
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and for leave to discover or have produced documents and 
things for inspection, copying, or photographing which 
they desire to have considered under the National Discov- 
ery Program. 


(ec) On or before September 1, 1963, plaintiffs shall file 
all written interrogatories to parties which they desire to 
have considered under the National Discovery Program. 


(ad) On or before October 15, 1963, plaintiffs shall file all 
requests for admission of facts or of genuineness of docu- 
ments which they desire to have considered under the Na- 
tional Discovery Program. 


(e) On or before October 15, 1963, plaintiffs shall file 
all motions to compel answer or other disclosure pursuant 
to previously approved procedures under the National 
Discovery Program. 


(£) On or before July 15, 1963, defendants shall file all 
proposed written interrogatories to parties designed to 
disclose the names of all prospective deponents for deposi- 
tions on oral examination or on written interrogatories 
(including letters rogatory) under the National Discovery 
Program. Thereafter, the Court will promptly hear objec- 
tions and rule on the interrogatories filed pursuant to this 
subparagraph. Plaintiffs shall answer such of these inter- 
rogatories as the Court shall approve within fifteen days 
after approval unless the Court shall grant additional time 
to answer because of impossibility of compliance. 


(g) On or before September 1, 1963, defendants shall 
file in the United States District Court for the Northern 
District of Illinois and in this Court a proposed schedule 
for the taking of depositions of all additional deponents 
whose depositions defendants desire to take on oral exam- 
ination or on written interrogatories (including letters 
rogatory) under the National Discovery Program. This 
schedule shall set forth for each deponent his name, com- 
pany connection, the proposed date of the examination 
and the product or products involved. In the event any 
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interrogatofies authorized under paragraph (10)(f) have 
not been answered before August 15, 1963, the defendants 
may file ajsupplemental schedule of proposed witnesses 
within thirty days after any answer to such interrogatories. 


(bh) On or before August 1, 1963, defendants shall file all 
motions for leave to subpoena documentary evidence and 
for leave to discover or have produced documents and 
things for inspection, copying, or photographing which 
they desire to have considered under the National Discov- 
ery Program. 


(i) Except as otherwise provided in subparagraph (f) 
hereof, on or before September 1, 1963, defendants shall 
file all additional written interrogatories to parties which 
they desire to have considered under the National Discov- 
ery Program. 


(j) On or before December 1, 1963, defendants shall file 
all requests for admission of facts or of genuineness of 
documents which they desire to have considered under the 
National Discovery Program. 


(kK) On or before December 1, 1963, defendants shall 
file all motions to compel answer or other disclosure pur- 
suant to previously approved procedures under the Na- 
tional Discovery Program. 


(11) On or before October 1, 1963, plaintiffs and defend- 
ants (through their Steering Committees of counsel) shall 
file new proposed schedules of national discovery in re- 
spect of the actions involving the following product lines: 


Large Circuit Breakers 
Distribution Transformers 
Power Switching Equipment 
Power Switchgear Assemblies 


Dated: June 10, 1963. 


/8/ Joms J. Smica 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Action No. 348-62 
Tue Crry or Burtincron, Vermont, Plaintiff, 
v. 
Westincnouse Execrric Corporation, et aL., Defendants. 


and suits in this Court bearing Civil Action Numbers 
350-62, 365-62, 405-62, 407-62, 420-62, 423-62, 424-62, 
427-62, 2825-62, 2828-62, and 3910-62 


Order Amending Pre-Trial Order No. 12 


(Revised Dates for Defendants to File Lists of Proposed 
Witnesses and to Commence their National Deposition 
Program) 


Upon due deliberation it is hereby ordered in each of the 
above actions that subparagraph 10(g) of Pre-Trial Order 


No. 12 is amended to read as follows: 


(g)(i) On or before October 14, 1963, defendants 
shall file in this Court a proposed schedule for the 
taking of depositions of all deponents whose deposi- 
tions defendants desire to take on oral examination 
or on written interrogatories (including letters roga- 
tory) under the National Discovery Program. This 
schedule shall set forth for each deponent his name, 
company connection, the proposed date of the examina- 
tion and the products or products involved. 


(ii) The date proposed by the defendants for the 
commencement of the first deposition under the Na- 
tional Discovery Program shall be not later than No- 
vember 4, 1963. 


(iii) The defendants shall have the right not later 
than November 18, 1963 to file with this Court a supple- 
mentary schedule for the taking of depositions of any 
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additional deponents whose depositions defendants de- 
sire to take under the National Discovery Program. 
Such supplementary schedule shall set forth for each 
deponent the matters referred to in subparagraph (g) 
(i) above. 


Dated: October 16, 1963 


/s/ Joux J. Stmtca 
United States District Judge 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 348-62 
Tue Crry or Busiincrox, Vermont, Plaintiff, 
v. 

WestrxcHovse Execrric Corporation, ET aL., Defendants. 
and suits in this Court bearing Civil Action numbers 
349-62, 350-62, 359-62, 360-62, 361-62, 362-62, 363-62, 
364-62, 365-62, 405-62, 406-62, 407-62, 408-62, 409-62, 410- 
62, 420-62, 421-62, 422-62, 423-62, 424-62, 425-62, 426-62, 
427-62, 432-62, 433-62, 434-62, 435-62, 436-62, 437-62, 
438-62, 2825-62, 2826-62, 2827-62, 2828-62, 2829-62, 3813- 
62, 3814-62, 3906-62, 3907-62, 3908-62, 3909-62, 3910-62, 
3911-62, 3912-62, 3913-62, and 227-63. 


Pre-Trial Order No. 25 


(Defendants’ National Priority Product Lines 
Deposition Program—Revised List) 


Upon due deliberation it is ordered severally in each 
of the above actions that: 


(1) This order bears the Civil Action numbers of the 
above actions solely as a matter of convenience to the 
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Court and counsel and does not constitute in any way a 
consolidation of any of those actions with any other of 
those actions for any purpose except as hereinafter ex- 
pressly set forth in this order. 


(2) A duplicate of this order shall be filed in each of 
the above actions, shall have the same effect as an original 
hereof and shall apply only to the action in which it is filed. 


(3) Reference herein to ‘‘plaintiffs’”’ is solely to the 
plaintiff or plaintiffs named in each particular action in 
which a duplicate of this order shall be filed, and reference 
herein to ‘‘defendants”’ is to the defendant or defendants 
who have heretofore been served or appeared in such 
action. 


(4) This order shall apply only to claims involving steam 
turbine-generators, hydro-generators and power trans- 
formers. 


(5) Defendants will take, in the presence of a judge 


depositions upon oral examination of the persons specified 
in Schedule A annexed hereto on the dates and at the 
places provided therein, subject to the terms and conditions 
stated in Schedule B annexed hereto. 


Dated: December 18, 1963 


/3/ Joun J. Srtca 
United States District Judge 


Schedule A to Pre-Trial Order No. 25 
Dato: 


Day of 
Month Witness and Company Address Place 
e ° 2 . . 


° Representative of 
Department of Justice Washington, D. C. Washington, D. C. 


* —-to be arranged. 
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Pre-Trial Order No. 25 
ScHepcts B 


(Terms axp Conprrions GovERNING THE TAKING OF 
Deposrrions Upon Oran ExaMination) 


(1) Each of the depositions may be used in accordance 
with Federal Rule 26(d) by or against any party who was 
present or represented at the taking of the deposition, or 
who had notice thereof as provided in paragraph (2) 
below in each action in which such party is named as a 
plaintiff or defendant. A duplicate copy of each deposition 
taken shall be filed in this district unless otherwise ordered 
by this Court. Such filing shall be without prejudice to 
the right of a party to object to admissibility of such 
deposition. 


(2) At least ten days notice of the taking of each depo- 
sition shall be given. 


(3) The scope of the examination shall be governed by 
Federal Rule 26 except that examination relating exclu- 
sively to the amount of the particular damage suffered by 
any individual plaintiff shall not be had until farther order 
of this Court. 


(4) The plaintiffs and defendants shall agree among 
themselves, respectively, as to the various counsel who shall 
conduct the examination or cross-examination in whole or 
in part, but no counsel shall be excluded from participating 
in the examination or prevented from exploring more 
fully lines of questions previously pursued provided that 
counsel shall not engage in unnecesasry repetition. 


(5) Prior to the commencement of any deposition taken 
pursuant to this order, counsel for the parties shall confer 
with the judge before whom the deposition is to be taken 
concerning questions likely to arise in the course of the 
deposition. 
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(6) Interrogation for all parties represented by counsel 
at the taking of a deposition shall be concluded prior to 
adjournment of the deposition as herein provided. Unless 
his signature be waived, the witness will remain subject 
to call by the deposition judge for prompt signing of the 
deposition when typing of the transcript is completed im- 
mediately following the close of the interrogation. Upon 
completion of the deposition, copies will be air mailed for 
filing in all districts concerned. 


(7) Thereupon the deposition of the witness will be ad- 
journed to a date about forty days later, on which date, 
unless previously excused, the witness will appear for 
such further oral or written interrogation, if any, as the 
deposition judge may authorize. A deposition may be 
recessed for good cause shown by the deposition judge 
prior to adjournment. 


(8) On or before thirty days following adjournment, 
all parties and counsel desiring further interrogation of 
the witness will make written application to the deposition 
judge, showing good cause therefor and specifying the 
subject matter and necessity for additional inquiry. The 
application shall be served by filing a copy in the Office 
of the Co-Ordinating Committee for Multiple Litigation 
of the United States District Courts and by the mailing 
of a copy to one attorney for each party represented of 
record by counsel at the taking of the deposition. Within 
five days response to an application shall be filed and 
served as above provided. 


(9) In the absence of application for further interroga- 
tion within the time provided therefor, no further inter- 
rogation by any party noticed for deposition will be per- 
mitted, except upon further order of the deposition judge 
on good cause shown. 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 348-62 
Tue Crry or Bururscron, Vermont, Plaintiff, 
Vv. 
WestrxeHovse Execrric Corporation, eT au., Defendants. 


and suits in this Court bearing Civil Action numbers 
349-62, 350-62, 359-62, 360-62, 361-62, 362-62, 363-62, 
364-62, 365-62, 405-62, 406-62, 407-62, 408-62, 409-62, 
410-62, 420-62, 421-62, 422-62, 423-62, 424-62, 425-62, 
432-62, 433-62, 434-62, 435-62, 436-62, 437-62, 438-62, 
2825-62, 2826-62, 2827-62, 2828-62, 2829-62, 3813-62, 
3814-62, 3906-62, 3907-62, 3908-62, 3909-62, 3910-62, 
3911-62, 3912-62, 3913-62, and 227-63. 


Order Amending Schedule A to Pre-Trial Order No. 25 
‘National Pre-Trial Order No. 30) 

Ir Is Oxzpzrep that Schedule A to Pre-Trial Order No. 
25 be and hereby is amended to provide that the date of 
the deposition of the Representative of the Department of 
Justice shall be January 27, 1964. 


Dated: January 17, 1964 


/3/ Joux J. Sretca 
John J. Sirica 
United States District Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 348-62 


Tre Crry or Burtincton, Vermont, Plaintiff, 


v. 
Wesrincuovse Execrric Corporation, ET al, Defendants. 


and suits in this Court bearing Civil Action numbers 
349-62, 350-62, 359-62, 360-62, 361-62, 362-62, 363-62, 
364-62, 365-62, 405-62, 406-62, 407-62, 408-62, 409-62, 410- 
62, 420-62, 421-62, 422-62, 423-62, 424-62, 425-62, 432- 
62, 433-62, 434-62, 435-62, 436-62, 437-62, 438-62, 2825- 
62, 2826-62, 2827-62, 2828-62, 2829-62, 3813-62, 3814-62, 
3906-62, 3907-62, 3908-62, 3909-62, 3910-62, 3911-62, 
3912-62, 3913-62, and 227-63 


Amendment to Notice to Take Depositions Upon Oral Exam- 
ination Filed Pursuant to Local Pre-Trial Order No. 25 


To: The Attorneys for all parties in the above cases: 


The Notice to Take Depositions Upon Oral Examination, 
dated December 20, 1963, and served pursuant to Local Pre- 
Trial Order No. 25, is hereby amended to provide that the 
deposition of a Representative of the Department of Jus- 
tice (the Attorney General of the United States) will be 
held in Washington, D. C. on January 27, 1964. 
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Signed and served on behalf of each defendant named 
below in each case indicated in the caption in which it is 
named a defendant. 


Pertman, Lyons & 
Saea & GarpNEr 


Leonard J. Emmerglick 
734 Fifteenth St., N. W. 1021 Tower Building 
Washington 5, D. C. Washington 5, D. C. 
Attorneys for General Attorneys for 
Electyic Westinghouse Electric 
’ Corporation 


Creary, Gotrims, Steex & 
Hasmuros Hepricr & Lane 


y 
Robert C. Barnard J. Carter McKaig 


Southern Building 1001 Connecticut Ave., 
Washington 5, D. C. Northwest 
Attorneys for Washington 6, D. C. 
Allis-Chalmers Manu- Attorneys for Worth- 
facturing Company; ington Corporation 
and for McGraw 
Edison Company, 
Maloney Electric 
Company and 
Wagner Electric 
Corporation 


Wuoer, Curiez & PickerrxcG 


Ezekiel G. Stoddard 
900 - 17th Street, N. W. 
Washington 6, D. C. 

Attorneys for 
Carriér Corporation 
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Civil Subpoena 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crvm Action No. 348—62 and related cases 
(see Pre-Trial Order No. 25) 
Tue Crry or Burtincton, VERMONT, Plaintiff 
v. 
WestincHouse Execrric Corporation, ET aL., Defendants 


To: Robert F. Kennedy, Attorney General of the United 
States, Department of Justice, Washington 25, D.C. 


You Ars Heresy ComManvep to appear in Courtroom 16 
at the United States Court House in the City of Washing- 
ton, D.C. to give testimony in the above-entitled cause on 
the 27th day of January, 1964, at 10:00 o’clock a.m. (and 
bring with you) the documents listed on the Schedule of 
Documents attached hereto. 


Harry M. Hott, Clerk. 


By J. M. Procror 
(Seal) Deputy Clerk. 
Date January 20, 1964. 
Ricuarp T. Conway 
Attorney for Defendant 
General Electric Co. 


Return on Service 


Summoned the above-named witness by delivering a 
and tendering to h the fees for one 
day’s attendance and mileage allowed by law, on the 


Nore.—Affidavit required only if service is made by a 
person other than a U. S. Marshal or his deputy. 


24 


’ 


Usrrep Srates|or AMERICA ; Z 
Drstricr or CgLusBia “5 

Richard T. Conway, being duly sworn, says that he is 
not a party td these actious and is over 18 years of age, 
and that on Jhnuary 20, 1964, at 3:50 p.m., he served the 
within subpoeha by delivering a copy to Assistant Attor- 
ney General (Antitrust Division) William H. Orrick, Jr. 
(through his gecretary), who had agreed to accept service 
of said su a on behalf of the Attorney General of the 


(signed) Ricuarp T. Conway 
Richard T. Conway 


Subscribed jand sworn to before me this 21st day of Jan- 
uary, 1964. 
(signed) Exizasera F. Leowarp 
(Seal) Notary Public. 


My commission expires September 14, 1966. 


ScHEDuLE or DocuMENTS 


1. Each lefter, memorandum or other written communi- 
cation, and ail notes, memoranda or other records of each 
oral communication, during the period between January 1, 
1948 and December 31, 1960, made to or under the control 
of the Department of Justice, in which any utility company, 
governmental body, cooperative or other organization en- 
gaged in the generation or distribution of electricity (in- 
cluding any officer, agent, employee or person acting or 
purporting to act on behalf of such utilities, governmental 
bodies, cooperatives and organizations) : 


(a) complained, alleged, suggested or otherwise as- 
serted that any manufacturer or supplier of electrical 
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equipment® (including any officer, agent, employee or 
person acting or purporting to act on behalf of sach 
manufacturers or suppliers) has been, may have been, 
is or may be violating the antitrust laws with respect 
to prices, pricing rules, terms or conditions of sale of 
any type of electrical equipment or with respect to the 
classification of items of any types of electrical equip- 
ment as standard or non-standard ; 


(b) complained, alleged, suggested or otherwise as- 
serted that two or more such manufacturers or sup- 
pliers of electrical equipment have been, may have 
been, are or may be agreeing, combining, conspiring or 
otherwise engaging in concerted action with respect to 
prices, pricing rules, terms or conditions of sale of any 
type of electrical equipment or with respect to the 
classification of electrical equipment as standard or 
non-standard ; 


(c) complained, alleged, suggested or otherwise as- 
serted that any such manufacturer or supplier of elec- 
trical equipment communicated in any way at any time 
with any other such manufacturer or supplier of elec- 
trical equipment with respect to prices, pricing rules, 
terms or conditions of sale of any type of electrical 
equipment or with respect to the classification of items 
of any types of electrical equipment as standard or 
non-standard ; or 


* As used in this schedule, the term ‘electrical equipment’’ means hydro- 
generators, steam turbine generators, power transformers, bushings or bushing 
accessories, circuit breakers, condensers, distribution transformers, industrial 
control equipment, insulators, isolated phase buses or isolated phase bus 
structures, distribution lightning arresters or lightning arrester acceasorics 
used therewith, intermediate or station lightning arresters or lightning arrester 
accessories used therewith, arrester cut-out combination units, low voltage dis- 
tribution equipment, low voltage power cireuit breakers, meters, network 
transformers, open fuse cutouts or open fuse cutout accessories, power capi- 
cators, [sic] power switchgear assemblies, power switching equipment, navy or 
marine switchgear or equipment including any such products, 
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(d) cbmplained, alleged, suggested or otherwise 
made assertions about the lack of difference between 
prices quoted or bid by different manufacturers or sup- 
pliers for any purchase or series of purchases of elec- 
trical equipment or about uniformity of manufacturers’ 
or suppliers’ pricing practices or terms or conditions 
of sale in regard to any such purchase or series of 
purchases. 


2. Each letter, memorandum or other written communi- 
cation, and $l] notes, memoranda or other records of each 
oral communication, during the period between January 1, 
1948 and Depember 31, 1960, made to or under the control 
of the Department of Justice, in which any association, 
organization or group (including any section, committee or 
subcommittee thereof and any officer, agent, employee or 
person acting or purporting to act on behalf of such asso- 
ciations, organizations or groups) of utility companies, 
governmental bodies, cooperatives or officers or employees 
of utility companies, governmental bodies or cooperatives 
did any of the things referred to in subparagraphs (a) 
through (d) of paragraph 1 above. 


3. Each letter, memorandum or other written communi- 
eation, and all notes, memoranda or other records of each 
oral communication, during the period between January 1, 
1948 and December 30, 1960, made to or under the control 
of the Department of Justice in which any engineering con- 
sultant or firm or organization of engineering consultants 
(including ary officer, agent, employee or person acting or 
purporting to act on behalf of an engineering consultant or 
firm or organization of engineering consultants) did any 
of the things referred to in subparagraphs (a) through (a) 
of paragraph 1 above. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Crvm. Action No. 348-62 and related cases. 
Te Crry or BurLincton, Vermont, Plaintiff, 
v. 


WestincHOUSE Exectric Corporation, ET al., Defendants. 


Motion to Quash Subpoena Duces Tecum 


The Honorable Robert F. Kennedy, Attorney General 
of the United States, by his attorney, H. Robert Halper, 
moves to quash the subpoena duces tecum issued by this 
Court and served upon his representative on January 20, 
1964. The subpoena was made returnable in Washington, 
D. C. on January 27, 1964, at 10:00 o’clock a.m., during the 
course of the above-entitled proceeding. 


The grounds supporting the motion to quash are as 
follows: 


1. The subpoena seeks documents which, if contained in 
the official files of the Department of Justice, are con- 
fidential and protected from disclosure by reason of 
the Informer’s privilege. 


In the context of the instant litigation, the subpoena 
seeks irrelevant documents insofar as it relates to docu- 
ments which may have been received by the Depart- 
ment of Justice from Federal governmental bodies, 
whose purchases of electrical equipment are not the 
subject of claims covered by the National Discovery 
Program. 


3. In the context of the instant litigation, the subpoena is 
unreasonable and oppressive insofar as it relates to 
documents which may have been received by the De- 
partment of Justice from sources other than Federal 
organizations in that: 
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(a) such documents, if ever in existence, can be or have 
been obtained from the respective plaintiffs in- 
volved in the National Discovery Program ; 


(b) comparable discovery seeking such documents is 
presently underway against the plaintiffs involved 
in the National Discovery Program and has not 
been concluded ; 


(c) the subpoera is not limited to documents relating 
to the three product lines given priority under the 
National Discovery Program, and, thus, is an at- 
tempt to carry on discovery against non-parties 
at a time when discovery could not be maintained 
against adverse parties to the litigation. 


4. The subpoena is unreasonable and oppressive insofar 
as it calls for a search through Department files cover- 
ing a period of thirteen years for documents which are 
not designated with adequate specificity. If compliance 
were required, the Government would have to undergo 
the unprecedented burden and expense of examining the 
hundreds of thousands of documents located in dis- 
parate Department depositories—inasmuch as no sep- 
arate file containing the requested documents is main- 
tained—which have been collected during the thirteen 
year period in connection with the numerous investiga- 
tions and litigation relating to electrical equipment as 
defined in the subpoena, without any reasonable likeli- 
hood that its search will uncover the requested 
documents. 


/s/ H. Rosert HaLrer 
H. Robert Halper 
Attorney, Department of Justice 
January 24, 1964 
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Proceedings Before the Honorable John J. Sirica 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 348-62 and related cases 
Tue Crry or Burtrncton, VERMONT, Plaintiff 
versus 
WestincHousrt Evecrric Corporation, Et aL., Defendants 


January 27, 1964 
Vashington, D. C. 


The above-entitled matter came on for hearing on motion 
before The Honorable Joun J. Sreica, a United States Dis- 
trict Judge, at 10:00 A. M. 


APPEARANCES : 


For the Plaintiff: 
Francis M. Shea, Esquire 
Richard Conway, Esquire 


For the Defendants: 
H. Robert Halper, Esquire 


PrRoceepincs 


The Court: This is a motion to quash subpoena. I think 
I will hear that matter first. 


Mr. Halper: Your Honor, my name is H. Robert Halper, 
and I am here representing Robert F. Kennedy, the Attor- 
ney General, and I would like to ask what your preference 
is, because I am not admitted to the bar here. Is there any 
necessity— 

The Court: No, we will be very glad to have you. 

Mr. Shea: I will be glad to move his admission. 

The Court: <All right. 

Mr. Halper: Your Honor, a subpoena duces tecum was 
served on the Attorney General on January 20, 1964, in 
connection with the notice to take his deposition. For some 
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of the chronology, we served defendants, counsel repre- 
senting all ‘defendants in this matter, with a motion to 
quash the subpoena duces tecum, and I prepared our points 
and authorities late Friday and filed it with the Court on 
Saturday. 

Counsel for the defendants were good enough to give me 
a copy of their brief yesterday, and with your leave I would 
like to file a reply memorandum at this time. 

The Court: All right. I started to read the brief filed 
by the defendants this morning. Is that correct? 

Mr. Shear That is right. 

The Court: I haven’t gotten past page 8, but at least I 
have an ide 

Mr. Halypr: I will give you some more reading then, 

Your’Honor. Your Honor, the principal issue, we 

2 and te before Your Honor on this motion to quash, 

think the issue is growing from the defendants’ 

statement in their memorandum in opposition stems from 

our claim, the Government’s claim of informer’s privilege. 

Although we also advance supplemental grounds which will 
be discussed later. 

Essentially the claim of informer’s privilege is an 
essential paft of our law enforcement. And without this 
the Government could not be assured of getting con- 
fidential infprmation which it believes it needs to enforce 
the law. is principle has been established in case after 
case, and as|it is conceded it applies continuously in anti- 
trust cases. 

The only | estion seems to be, Your Honor, what is the 
scope of privilege? Is it absolute or qualified? The 
defendants suggest it is a qualified privilege in the context 
of this case. } We suggest in the context of this case whether 
it is absolute or qualified, the Government is entitled to 
protect the ivory documents which are sought by the 
subpoena dures tecum. 

The informer’s privilege covers any disclosures which 
would tend to reveal the identity of the informer as well 
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as any documents which by their very nature would reveal 
the identity of the informer. 

Now what the subpoena duces tecum calls for is precisely 
that. The purpose of this is to identify complaints made 
to the Department of Justice or letters or communications 
with suspicions that there was some violation of the anti- 
trust laws. 

This is the foundation of this case, and it is covered, 

we believe, by the informer’s privilege. The question 
3 is whether there is some grounds for waiving the 

privilege or for doing away with it and disregarding 
the public policy which has been so entrenched in our law. 
We believe that the principle has undiminished vitality, 
than in this situation, notwithstanding defendants’ reliance 
on the Supreme Court case of Roviaro v. United States. 
We also rely on that case and agree it states the authorita- 
tive statements of how the informer’s privilege should be 
applied. 

The Court: How many criminal cases? Is that a narcotic 
case? 

Mr. Halper: That is right, Your Honor. We think the 
case is significant for laying out the ground rules and for 
discussing the importance of privilege, the need for en- 
couraging communication to the Government, and there are 
few circumstances which will warrant an exception. 

Now it seems clear from the fact, it was a criminal case 
and the Government was relying on the privilege to protect 
the identity and withhold information relating to a very 
crucial witness involved in that case, the person who may 
have been cross-examined for the purposes of showing 
entrapment as a defense or other similar reasons. That 
was the circumstances for suggesting that essential 
fairness may require disclosure, but only, Your Honor, 
in cases where the Government is a party. 

We submit it is also more significant to look at the 
possible limits on the informer’s privilege in criminal cases 
as opposed to the civil cases involved here. All we hear 
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from the defendants on this is that these are related 

electrical treble damage actions where significant 
4 and substantial monetary claims are involved. And 

further that potential liabilities could be staggering. 
These are the hard facts raised by the defendants which 
we submit would not justify any creation of bad law which 
we think would develop if Your Honor upheld the subpoena 
and ordered disclosure of information regarding the 
identity of the informer, particularly when the Government 
is not a party. 

The Court: Let me ask you a question. Have you or 
anybody else in the Department considered the question of 
fraudulent concealment, which is alleged in the complaint 
by the various complainants? 

Mr. Halper: Your Honor, I had the opportunity to argue 
that for the Government some time ago, and I am aware 
of the issues. 

The Court: Well, what did you say about that? 

Mr. Halper: I think it is an issue in this case. There is 
no question about that. 

The Court: And it is a very important one. 

Mr. Halper: And very important. And the only ques- 
tion, and what we stand on, or what the Department stands 
on, is whether this court or any other court in balancing 
two conflicting issues, one which involves a substantial 
amount of money in civil litigation, and the other which we 
think would relate to the effective law enforcement, should 
decide in favor of the effective law enforcement. 

Now the reasons for this we think are clear. The anti- 
trust division, relating now to the antitrust cases, Your 
Honor, relies very heavily on complaints from informers. 

The Court: On what? 

Mr. Halper: On compla‘nts from informers. This could 

be anyone from a disgruntled employee to a customer 
5 who has some concern with the antitrust laws, 
whether they may be violated in some dealings with 
him. The question we have to face here is whether there 
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is any breach or disregard of the informer’s privilege, 
which would result in disclosing this person’s identity, 
and would result in some interruption of the free flow of 
complaints to the antitrust division. This is similarly true 
with all other law enforcement agencies. And whether 
you look at Wigmore, section 2374, or Moore’s, or any 
one of the number of cases which we have cited in our 
original memorandum of points of authority, or in this 
brief, I think the answer is clear and I would like to out- 
line for you the circumstances which we feel are the only 
circumstances which warrant disregarding the informer’s 
privilege. 

This is pointed out in the case of Roviaro in which it 
states there—the opinion of Justice Burton—that if the 
identity of the informer has already been disclosed in this 
cause, clearly there is no reason for upholding a claim of 
privilege. Or if the documents by their very nature would 
not reveal the identity of the informer, that is another 
reason for refusing to apply privilege. 

Now neither of these exceptions would apply in this case 
since the very documents in question relate to the very 
identities of the people who may have complained to the 
United States. I have to emphasize may have. I don’t 
know, and we don’t admit that any such complaints exist 
anywhere in the multitudinous files, but for the purpose 
of this argument we know or make it clear that no dis- 
closure of the confidential nature of the identities of the 

informers has been made. 
6 Now the next point, and the only other exception, 

stated by the Roviaro case or stated by any other 
court, is where essential fairness to the parties required 
that a balancing of the different interests be made and the 
parties seeking the names or the identities of witnesses be 
disclosed. This principle applies, as Your Honor acknow]l- 
edged, in a criminal case where the Government was the 
prosecutor and has only been applied in a situation where 
the United States is a party. 
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Now we know of no case, we believe there is no precedent, 
for disclosing the identity of informers against Govern- 
ment opposition when the Government is not a party. 

We have cited the many cases where even though the 
Government was a party to the litigation and had 
instituted the case, and many of these were antitrust 
prosecutions, in civil actions where the privilege was up- 
held. A fortiorari, where the United States is not a party, 
as in these cases, it should be clear that privilege should 
also be upheld. 

Now the only cases the defendants have cited in their 
briefs, which in any way give promise or hope is the case 
of Henry Mannerfest versus— 

The Court: Henry what? 

Mr. Halper: Henrik Mannerfrid versus Teegarden, 23 
F.R.D. 173, which they cite in their brief. And though the 
first portion might give them comfort because it refuses 
to allow the claim of informer’s privilege regarding a state- 
ment made by way of informer to the Internal Revenue 

Service, we note there the claim of privilege was 
7 made by the plaintiff with respect to the statement 
of its president and not by the Government. 

Moreover, it is clear in that case that privilege had been 
waived during the course of litigation because the plaintiff 
had disclosed the president made such a confidential state- 
ment. It sought to preserve the privilege, but the court in 
review said it wasn’t successful in seeking to preserve this 
right of claimed privilege. The dictum the defendants 
rely on is that portion where the court quotes from the 
Roviaro case about stating that privilege must give way 
where the disclosure of the informer’s identity is essential 
to the fair determination of the cause, and we note in the 
Mannerfrid case in the immediate following passage, and 
I quote: 


Although this limitation may not be strictly appli- 
cable where it is the Government’s privilege that is 
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being asserted, and the Government is not a party to 
the litigation. The rationale of fairness has been ap- 
plied in other situations. 


We believe that this is very strong authority had by way 
of dicta to dispute any contention that the informer’s privi- 
lege should be breached in this case. 

We note also, Your Honor, that any exception to this 
very basic and fundamental privilege has been very, very 
confined. Another case cited by the defendants, Mitchell 
versus Roma, 265 F. 2d 633, stated again the rationale of 
the Roviaro case, but there they refused to disregard the 
privilege when the Government claimed it should not dis- 
close the identity of the informer, even though there the 
Government, which is unlike this situation, was a party 

to the litigation. 
8 The Court: Let me ask you this, and the fact I 
ask you the question does not indicate how I feel 
about this matter at this time. 

Mr. Halper: I understand. 

The Court: I think you will agree that this situation 
that exists in various District Courts throughout the coun- 
try regarding the handling of eighteen hundred antitrust 
cases, it is a somewhat unusual situation, I think you will 
agree to that, and that they involve claims that have been 
made against various defendants which probably run into 
the hundreds of millions of dollars, adding up the adden- 
dum clause. 

Let us assume for the purpose of argument, although we 
have no way of knowing what your records will disclose, 
but we have a very important question in each case involv- 
ing the question of whether the four-year statute of limi- 
tations applies and whether it had tolled if the plaintiffs 
were to prove fraudulent concealment? Do you under- 
stand my point? 

Mr. Halper: Yes, sir. 

The Court: Let us assume for the purpose of argument 
that somewhere in your files, memoranda, or correspond- 
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ence, that many of these plaintiffs, for a period of ten or 
twelve years, have complained to the Department by way 
of letter, telephone calls, or wires, or anything like that, 
of the fact that there was a gigantic conspiracy existing 
among the electrical equipment manufacturers, fixing 
prices. 
Wouldn’t that be important for the defendants to know 
as to whether or not the plaintiffs can prove this 
9 question of fraudulent concealment, because you 
must remember, Counsel, that this Court in an opin- 
ion rendered some time ago, which is stated in 215 Fed. 
Supplement, and I will read you the pertinent part that 
I think is pertinent to this situation. The case of the City 
of Burlington, Vermont versus Westinghouse Electric Cor- 
poration had to do with the question of whether the four- 
year statute of limitations was tolled or not and it was 
affirmed by the Court of Appeals recently. The court said 
this on page 508: 


This Court finds itself in accord with the views ex- 
pressed by those Courts which have decided that there 
does exist a federal doctrine of fraudulent concealment 
applicable to Section 4B. But, the Court feels com- 
pelled to advise plaintiffs that the present decision in 
no way removes the burden assumed by them to sub- 
stantiate the allegations of the complaints regarding 
fraudulent concealment. As stated earlier, the motion 
did not in any way test the sufficiency of these allega- 
tions. It has been true in the past that close scrutiny 
of charges of fraud sometimes discloses their defi- 
ciencies. 


citing, then, of course, several cases, including Moviecolor 
Limited versus Eastman Kodak Company. 


Continuing: 
The admonition of the Eighth Circuit in Kansas City 


y. Federal Pacific Electric Company is clear and appli- 
cable in this regard: 
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10 It is to be remembered that while a plaintiff may 

by proper allegations of fraudulent concealment ini- 

tially avoid the time limitation bar of Section 4B, it 

remains for the plaintiff to support such an allegation 

by competent and probative evidence. If plaintiff 

fails to carry the burden in this respect, the judicial 

processes are such as to insure orderly and efficient 
administration of justice. 


citing 310 Fed. 2d 271, 284, the Eighth Circuit Court of 
Appeals 1962. I am sure that you agree with this. And: 


In conclusion, for the reasons above stated, defend- 
ants’ motions are therefore denied. 


Now in the interests of justice, and in the interest of 
seeing that both sides get a fair trial, if your records 
disclosed the fact, or would disclose that fact, that any 
of these plaintiffs who are now seeking treble damages of 
these various defendants who are involved in this case 
are the very plaintiffs who, some time prior to the tolling 


of the four-year statute, informed the Department by 
way of letters, to their knowledge, that price fixing was 
going on—I don’t say your records will show that—but 
this is a very important question, Counsel, that might go 
to the heart of hundreds of these cases of these treble 
damage suits on the question of the four-year statute of 
limitations. I think it is something you ought to give seri- 
ous consideration to. 
11 Mr. Halper: We have, Your Honor. And, as indi- 
cated in defendants’ brief, we have conferred with 
Mr. Shea and Mr. Conway on the subject and considered 
their views very carefully. 

In answering your specific question, Your Honor, I 
would assume these are very relevant matters. There is 
no question about the relevancy, because— 

The Court: Then, if they are relevant, doesn’t their 
relevancy outweigh the question whether or not certain in- 
formers might be disclosedt 
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Mr. Halper: I don’t think so. There are several re- 
lated arguments as set out in our particular brief that 
relate to the instant litigation and the circumstances sur- 
rounding the motion to quash the subpoena duces tecum. 
And I don’t think anything can be considered in a vacuum, 
although if considered in a vacuum— 

The Court: I am not going to decide this question today. 
I arn going to consider your brief as filed and the plain- 
tiff’s brief. 

Mr. Halper: If considered just in a vacuum, we would 
of course urge where the Government is not a party the 
privilege we would label it absolute. 

Tne Court: I think you are aware of the fact that in 
Philadelphia Judge Clary ordered certain testimony that 
was given before the Grand Jury to be available to the 

parties. That is correct is it not, Mr. Shea? 
12 Mr. Shea: Yes, Your Honor. The Department 
did not resist very strongly on that occasion, if you 
recall. 

The Court:.I will hear from you after he finishes. 

Mr. Halper: Well, when we decided the question of 
relevancy— 

The Court: I am very much interested in this question 
of fraudulent concealment. 

Mr. Halper: Your Honor, we are aware of Judge Clary’s 
opinion, and on page 8 of our brief we discuss that opinion. 

We believe that the informer’s privilege is on an equal 
par with the privilege against disclosing Grand Jury 
testimony. We think both or them have basic and intrinsic 
philosophical purposes. But Judge Clary in his opinion 
pointed out very carefully that he respected the traditional 
rules of Grand Jury secrecy, as all judges must, and as 
the Department constantly does, but he did indicate that 
he would only consider invading the secrecy if the ma- 
terials sought, which appeared in the Grand Jury tran- 
script, was used for trial and not discovery purposes. 
I think this is a very, very significant point. In con- 
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nection with the deposition program which Your Honor 
is conducting, the trial depositions are involved and not 
depositions for the purpose of discovering other informa- 
tion. 

We think in this case the defendants by their briefs sug- 
gest what they need to look for is possible complaints to 

the Department of Justice, which may lead to other 
13 evidence which may start another round of deposi- 

tions. And this also may involve non-parties or 
federal governmental parties who, by their very nature, 
are not involved in the particular relevant issue of fraud- 
ulent concealment, since they haven’t brought suit against 
the defendants in this case. 

So I would say this, that Judge Clary’s opinion also goes 
one step further and if we follow his ruling that particular- 
ized need must be shown. Now how do we relate that to 
the instant motion to quash is that the defendants have 
discovery program of their own in the national discovery 
program. The national discovery program has resulted in 
interrogatories being ordered and motions to produce which 
presumably have turned up the very documents that Your 
Honor has referred to, at least in the priority product lines. 
If a letter were sent to the Department of Justice it may 
not have been retained in the files of the plaintiff, but the 
chances are it could have been retained. At any rate, 
we would have to have some particularized showing to 
suspect that either perjury was involved or somebody was 
not complying with the valid order of the national court. 

With respect to the fact that the pre-trial orders cover 
exactly the type of information that Pre-trial Orders 
15, 16 and 19, I believe, although we have difficulty follow- 
ing the national program, but I believe that the very same 
category of information was sought, interrogatories and 

motions to produce that went to the heart of the 
14 question of whether any particular plaintiffs had 

knowledge or whether they even communicated to 
any governmental agency. 
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The Court: iwvell, some of the plaintiffs destroyed those 
letters, and the Department has the originals—Just let 
us assume thgt. It is conceivable, but I don’t know. I 
don‘t know whether that was done or anything like that, 
buat I suppose some plaintiffs complairc2 about this and 
destroyed any correspondence that they might have had, 
or copies that}they might have had in their files. 

Mr. Halper: Your Honor, I think that may well be. 
But the best ¢xplanation, if the results of the national dis- 
covery program on this point is rather fruitless, that no 
such complaint existed. We are standing here arguing 
on the question of informer’s privilege without knowledge 
of what happened. 

The Court: *That is true. We started off on that premise. 
The Court doesn’t know what is there and maybe you 
don’t. 

Mr. Halper: No, we don’t know, Your Honor. We be- 
lieve that most likely, or the most likely explanation in 
light of the length of time the Department of Justice has 
been investigating the electrical industry is that no such 
complaints were made. We submit that had this vast 
collection of complaints from various purchasers, be they 

private or public, conceivably been made that the De- 
15 partment of Justice has been investigating, that has 

been going on since 1948, 1950, or 1954, or all the 
way on and up might have culminated in the disclosure 
and uncovering of the criminal conspiracy some time before 
1959 and 1960. We think all of these circumstances sug- 
gest such additional reasons for not invading the very well 
established privilege. 

I would like, too, if I may, Your Honor, if I might 
just retreat one second in connection with particularized 
need as long as I was on that point. We also indicate in 
our motion to quash that the subpoena served on the 
Attorney General relates to twenty-one general product 
categories even though, as we understand the priority 
cases, rather the discovery here, the parties involve only 
three priority lines. 
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We understand, also, although we have not seen a copy 
of the pre-trial order, that in certain limited situations 
involving depositions of non-party witnesses, discovery 
or production in connection with those depositions has 
been required of the deponents in all product categories. 
We have been told, and I am only stating my belief, that 
this relates only to personal files of that deponent. It 
would relate obviously in situations where the scheduled 
deposition would involve employees of the defendant that 
may have retained the personal company files, files that 

may contain some alleged conspiratory documents. 
16 It also would be true in cases like Stone and 

Webster subpoenaes and depositions where the con- 
sulting engineers may have had personal files, but we find it 
difficult to see what personal files the Attorney General 
would have. 

Indeed, this is merely a notice to take a deposition of 
any representative of the Department of Justice, and so 
the proper procedure required is that it be served on the 
Attorney General. So we think to that extent if the compli- 
ance with the subpoena would require the Department to 
search its files involving every area of the electrical equip- 
ment beyond the two generator cases and the transformers 
would be premature because even though vast records per- 
haps have not been turned up by the plaintiffs regarding 
their communications, it may be because some people— 

The Court: Do you have any objection to restricting 
your search to the priority product lines? 

Mr. Halper: Well, we would, Your Honor, because we 
think discovery has already concluded on that point and at 
least without a showing of particularized need, or that 
somebody is not telling the truth, or that we have certain 
records that have been retired and somebody remembers 
having written to the Department of Justice. 

And in that case we would like to be heard on the 
question of whether particularized need, whether it is con- 
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cerned and whether it has been shown that the de- 
17 __— fendants are solicitors of the Department’s welfare 
in having to engage in a search through its files, and 
we would be willing to incur that service rather than en- 
croach upon a very fundamental privilege to us. 

Now I would like to consider a couple of the arguments 
which the defendants have made in their memorandum of 
opposition. ‘They state that the purpose of the confidential 
informant’s rule and their protection therein is to preserve 
the anonymity of the informants. I don’t think that is the 
exact test involved. We recognize that is one of the im- 
portant reasons for refusing to disclose because of the 
possibility of the product. Iam sorry. I think I misspoke. 
I meant to say it was proposed to prevent reprisals. I do 
not think that is the sole reason here, Your Honor. 

Commentators, as we suggested in our brief, point out 
that this requirement of anonymity is necessary to preserve 
the obligation of citizens to communicate knowledge of 
the commission of a crime. It is a little broader than 
that, and it is stated in the case of the United States versus 
Kohler, 9 F.R.D., that disclosure of the source—and in 
brackets I am adding of information—would embarrass in- 
formants, sometimes in their employment, sometimes in 
their social relationships, and in extreme cases might even 

endanger their lives. 
18 And in another case decided many years ago in 

this Circuit, Arnstein versus United States, 296 Fed. 
946, it is stated that the reason for excluding evidence is 
not for the protection of the witness or of the party in the 
particular case, but upon the general ground of public 
policy, because of the confidential nature of such com- 
munications. 

We say it is not the fear of reprisal which is alone the 
reason but whether the test is that such disclosure would 
interfere with the free flow of information. We submit 
to uphold the subpoena in the instant case would have no 
other consequence than to reduce this flow. 
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Even apart from this on the question of recrimination, 
Your Honor, we believe if some informants, if their identity 
were disclosed, they might themselves be held up to ridicule 
by fellow executives or employees, even if not employed as 
purchasing agents, they could be consultants or they could 
be anyone. And they may be held to ridicule in many of 
these professional or procurement or engineering associ- 
ations that we have heard so much about merely because 
they complained to the cops. We think to carry this ad 
infinitum this would even extend to the family or to the 
children, because nobody likes to think of somebody, even 
though it is a citizen’s obligation, as an informer and the 
three-letter word promoter. The filing of the electrical 

treble damages, which the defendants say would be 
19 strong provocation for any reprisal is not the only 

provocation, Your Honor, because it isn’t the same 
as disclosing the name of somebody who had been an in- 
former. In any event, the Government wishes to preserve 
the name of the individual complainant and not just the 
organizational plaintiff who brought the law suit. We 
really cannot agree, as the defendants suggest, that the 
question of recrimination is totally absent from this case. 
Many of the respected business corporations which the 
defendants have referred to that were involved in this 
application were convicted, as Your Honor well knows, on 
pleas of guilty in perhaps the most mammoth price fix- 
ing conspiracies in this country or which this country has 
ever known, and these are criminal conspiracies which 
Judge Ganey referred to as a shocking indictment of a 
vast segment of the economy. I don’t think it is beyond the 
realm of possibility that some employees of these corpora- 
tions, albeit in an unauthorized manner, may engage in 
some form of pressure or overt pressure toward customers, 
toward consultants, or toward anybody. We think that the 
testimony developed in the national discovery program 
has indicated some discriminatory selling practices—per- 
haps discrimination between public procurement agencies 
and private investor-owned utilities—because some indica- 
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tion is we will give our private electrical utility friends a 
better break—which, if the disclosure of confidential in- 
formants sieceeds in listing some from public govern- 

mental bodies, might solidify this discrimination and 
20 it coufd also involve a purchaser who is not in the 

eategéry of purchasers which the defendants have re- 
ferred to, that is, large customers whom they must cater 
to in seeking their orders. 

As you know, many of the plaintiffs involved in this 
ease, in fact a vast percentage of them, have engaged 
only in oceasional purchases and in fact are small custo- 
mers compared to the resources of the major electrical 
companies and they are very, very insignificant. 

We hasten to point out that this policy of encouraging 
a free flow of information would raise, or would really 
drastically affect, if breached, would drastically affect our 
activities and would set a very bad precedent in future 
cases. 

Your Honor must recognize that it is just not the possible 
hard facts of millions of dollars that they claim to be 
asserted in this electrical litigation, which should govern 
your ruling, but also what precedential value might result 
from the question on the informer’s privilege. If, for 
example, the privilege were lifted in this case, we think 
there are many other cases where it might well be lifted 
and this would be used as a precedent when a claim is made 
by a party involved in a collateral issue and it is a violation 
of the law. 

I might suggest, Your Honor, one that I just thought up, 

could not the same disregard of public policy be 
21 made where an insurance company is defending on 

a claim, on a private policy against a defendant who 
is indicted for arson on the basis of informership? Where 
the issue of fraudulent concealment came up and the 
parties would serve subpoenaes on the Attorney General 
in order to see when people complained or whether the 
people complained to the Department of Justice. This 
may not even be limited to the fraudulent concealment 
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issue. This is why, Your Honor, we urge that particular 
point. 

I would merely like to point out on our last point, Your 
Honor, that the subpoena would be burdensome as perhaps 
the defendants are very right for chastising us for not 
filing a lengthy affidavit stating our particularized reasons 
for alleging burden. 

I must confess the shortness of time has prevented us 
from getting the customary affidavit of the custodian of 
the records who would testify or attest to certain facts 
about a vast quantity of records involved in the Depart- 
ment files involving the electrical industry, and we have 
had many investigations, in fact the electrical industry has 
been under continual investigation, at least during the 
period covered by the subpoena. 

The Court: Would you have any serious objection of 
making the record available to the defendants with respect 

to the plaintiffs involved in these actions through- 
22 out the country in respect only at this time to the 
three priority product lines? 

Mr. Halper: Your Honor, I think it should be clear 
that I couldn’t answer that without conferring with my 
superiors, but I think it is clear from my argument, at 
least on the record, that our position would be no, and 
I would not be willing to invade any disclosure privilege. 
But I might point out that is no solace to say we would 
limit it merely to three priority cases and also to the 
list of plaintiffs, because the Department of Justice rec- 
ords are not maintained that way. There is no central 
depository. There are at least seven hundred thousand 
documents I have been told that are involved in the elec- 
trical Grand Jury and the records maintained in Phila- 
delphia may include in addition to those many of the com- 
plaints referred to. Not only that the burden of time is such 
that it would be still a staggering burden, Your Honor, to 
search the files, but I would suggest that if you could 
find it unreasonable and deserving of quashing even on 
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this ground alone and as Judge Caffrey did in the Stone 
and Webster subpoena. 

The Court: I haven’t had an opportunity to read that 
yet. : 

Mr. Halper: I think it has some relevancy in stating the 
history. On the basis of all these reasons, particularly, 

Your Honor, on the basis of informer’s prividege. 
23 The Court: That is the— 

Mr. Halper: Your Honor, I was told by one of my 
superiors he thought perhaps the best point here was that 
the discovery is not only premature but they have had 
their day in court by proceeding under the national dis- 
covery program, and they can’t show any particularized 
need. I also believe Judge Clary’s opinion which would 
prohibit breaching for the further purpose of discovery 
is very valid. It is hard to choose, Your Honor, but I 
would rest on the informer’s privilege. 

The Court: Give me that citation again, please. 

Mr. Halper: 210 Fed. Supp. 486. 

The Court: 486 

Mr. Halper: Yes, sir. 1962. In short, Your Honor, 
based on these reasons we respectfully submit that the 
motion to quash the subpoena duces tecum in its entirety 
should be granted. 

The Court: Mr. Shea? 

Mr. Shea: The Court please, I think your questions have 
put the finger on the heart of this matter. It is clear 
that the information which we seek from the Department 
of Justice has the highest relevancy to the issue and the 
tolling of the statute of limitations, and Government coun- 
sel with commendable candor takes no issue with that 

proposition. 
24 Secondly, if I understood Government counsel 
correctly, again he concedes with appropriate can- 
dor that the issue here is one of weighing public policy 
on the one hand and on the other hand the need for the 
disclosure of this information in order that these cases 
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may be fairly conducted. He concedes that the guidelines 
are fixed by the Roviaro case, and I point out to Your 
Honor specifically this language from that case: 


A further limitation on the applicability of the privi- 
lege arises from the fundamental requirements of 
fairness. Where the disclosure of an informer’s iden- 
tity, or of the contents of the communication, is rele- 
vant and helpful to the defense of an accused, or 
essential to the fair determination of a cause, the privi- 
lege must give way. 


Now in this case I submit to Your Honor that quite clearly 
the information which we believe is available to the De- 
partment of Justice, and certainly known to the Depart- 
ment of Justice, and asserted that it is not available, that 
information will certainly, it seems to me—and as I said, 
with commendable candor opposing counsel concedes that 
it will—be relevant and helpful to the defense and I think 
essential to a fair determination of this cause, and in those 
circumstances, as the Supreme Court has held, the privilege 
must be waived. 
25 It seems to me, Your Honor, that it is not neces- 
sary for me to elaborate this further. These are the 
essential points. Now may I note we are here dealing with 
exactly the same national deposition program that was the 
concern of Judge Clary’s opinion. Whatever materials are 
developed in the course of these depositions by way of dis- 
closure of materials from the Department of Justice not 
only serve the purpose of discovery but will also be avail- 
able during the trial of the cases. 

While I do not want to go into the matter in any de- 
tail, the fact of the matter is that the Department of 
Justice did not take a very strong position against having 
the Grand Jury minutes disclosed to the plaintiffs in these 
cases. I had personal concern with that matter and on that 
occasion was seeking, if possible, to keep that material out 
and to urge the Department— 
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The Court : I think he is having a little difficulty hearing 
you. 

Mr. Sheaf —to strongly assert the privilege and it was 
not strongl¢ asserted. But in any event, Your Honor, I 
think the ppints are clear, as I see the matter, and it is 
certainly within your province to determine whether fair- 
ness or whether the disclosure of this information is needed 
to provide 4 fair disposition of the cases. If you so deter- 
mine, the thrivilege gives way, and I think quite clearly 

the ipformation—I think your questions to counsel 
26 and }\is response clearly establish the relevancy of 
the critical importance of that information. 

Now Your Honor is fully aware of the efforts which have 
been made in the national discovery program to secure as 
much of this information as possible, but the fact of the 
matter is memories get dim, you sometimes find, as cer- 
tainly was demonstrated in some of the depositions I took, 
that if you did not have documents against which to 
examine the witness you very frequently found that recol- 
lections had faded and the fact of the matter is if there is 
in the Department of Justice, if there is a collection of 
material, which would have critical and important rele- 
vancy in the disposition of these large cases, it should be 
made available. 

Now if the Court please, it is easy enough to dispose of 
this question of burden. I am sure Mr. Halper knows that 
I have considered the matter with the Assistant Attorney 
General, and I have said to him, what we want is what 
can be produced by a reasonable search, and I informed 
him that we were certainly glad to work with him in work- 
ing out an approach to the matter which would not put a 
very heavy undue burden on the Department. 

I should feel confident from what I know of the opera- 
tions of the antitrust division, that with the investigations 
that have gone forward on this subject, at least the great 
bulk of the materials that we want can probably be un- 
covered without any great burden. 
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27 Now there may be some small amounts scattered 

here and there, but there must be some central files 
there decently indexed which would give us the bulk of 
what we are after. And I do not believe it should be 
limited to the three priority product cases, because the 
kind of complaint that would be made is very likely, in many 
instances, to be generalized and not to be identified as a 
particular product, and furthermore, once the Department 
is at the job of getting the information it will be far easier 
for them to do the job once than to have to do it over again 
each time a new priority line comes into the picture. 

Now this, it seems to me, is the heart of the matter, 
Your Honor, please, except if you have questions to address 
to me, I would submit that on this basis we should be en- 
titled to the materials. 

The Court: Assuming for the purpose of argument, Mr. 
Shea, and as I say again none of us have any way of 
knowing what any document or what information or the 
letters might disclose that might be filed in the Department 
at this time, but assuming you were able to discover the 
information with documentary evidence that would indicate 
that some of these plaintiffs had knowledge of this alleged 
conspiracy prior to the four-year statute of limitations, 
when it would start to run, say going back six or eight or 
ten years, how would that affect the trial of many of these 
cases insofar as the time which it would take to try some of 

these casest You understand what I meant 
28 Mr. Shea: Surely. 

The Court: Assuming that you found informa- 
tion which you hope to find to the effect here by x, y, z, they 
knew all about this conspiracy many years ago and com- 
plained to the Department. Now they are seeking treble 
damages on the ground that the complaints were con- 
cealed, that they were fraudulently concealed, and if you 
were to prove knowledge on their part, wouldn’t that go 
beyond the four-year statute of limitationst Would that 
be a substantial saving of time of all the Federal. courts 
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before which these cases are pending? You understand 
what I mean? 

Mr. Shea: Certainly, Your Honor. It seems to me, Your 
Honor, that it must involve an immense saving. I take it 
there is no difference between opposing counsel and myself 
on the proposition that if shown that a plaintiff had knowl- 
edge prior to the four-year period, there is going to be 
tolling of the statute. So we are limited to a four-year 
period instead of going back, as some of these complaints 
seek to do, back to 1948 or 1950. 

In short, we limit it to a four instead of to a ten or 
twelve-year period. On the face of it, it is clear to me or 
it seems to me that we carve down the dimensions of these 
law suits immensely. And further, Your Honor will note 
the Simpson case that is now on cert. to the Supreme Court, 
this may have also real relevancy on the proposition that if 

they knew about it, had available to them means of 
29 avoiding the damage they are now claiming to re- 

cover, if they knew about it, and there were means 
available to them in the event to reduce any such claims that 
they can’t fail to do what they could and not to allow these 
damages to be aggravated, however one wants to put it. 
So that it has, may well have, critical relevancy in that 
area as well. In any event, it is perfectly obvious that it 
is of critical importance in the area of the tolling of the 
statute, and will have, in direct response to Your Honor’s 
question, it is bound to have a very large effect in cutting 
down the time required to dispose of these cases. Thank 
you. 

The Court: Do you wish to say anything else, Mr. 
Halper? 

Mr. Halper: Yes. I don’t wish to take too much of 
Your Honor’s time. 

The Court: Take as much time as you need. 

Mr. Halper: We appreciate that, because we think this 
is of great importance. I would like to respond to your 
question of saving the Court’s time, because I think that is 
a very crucial consideration in any determination. 
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Even if we assume some complaints were made, or some 
showing of suspected knowledge, and it is clear that this 
would be a contested issue of fact, this is not going to be 
a clear issue of law, but it is a mixed issue of law and 
probably a factual issue, then you would have to have 
separate trials on the question of whether they had knowl- 

edge of it. 
30 The Court: Why do you say you have to have 
separate trials? 

Mr. Halper: Well, either a separate trial or you wouldn’t 
be able to exclude that portion of the trial to save the 
Court’s time. I think it should all be, probably tried in 
connection— If Your Honor is thinking of saving time. 

The Court: I understand. The way I am going, at least 
what I have in mind, is that I am going to try these cases 
as a whole at one time. I am not going to have separate 
trials if I can avoid it. Let the plaintiff come in and prove 
fraudulent concealment as part of his case. 

Mr. Halper: Then, doesn’t Your Honor find it hard 
to see how there could be an immense saving of time on 
this question if it should be a crucial issue? 

The Court: Well, if the plaintiff would be restricted to 
the four-year period instead of going back ten years, he 
may find that he doesn’t have any case that started ten 
years ago. 

Mr. Halper: How would you restrict it except by a 
separate ruling advanced by the judge on the basis— 

The Court: I don’t know what the evidence shows, but 
suppose the evidence might show that Mr. X complained 
to the Department ten years ago, that he knew about this 
alleged conspiracy in price fixing and here he filed a suit 

in New York in which he is claiming treble damages 
31 and alleging fraudulent concealment. You haven’t 
got any case that goes back ten years. 

Mr. Halper: Except I believe that will be hotly con- 
tested. 
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The Court: Well, all of these cases are hotly contested 
cases. I had one that lasted ten months in this courtroom. 
And your fifst assistant, Mr. Wright, was involved in that 
ease agains} Mr. Shea, so we know how hotly they were 
contested. ° 

Mr. Halper: But in the context of the litigation the 
plaintiffs, even if some of them were— 

The Court: Now the one point you have indicated that 
might have some substance to it, although I don’t know 
whether the question of fairness in equity would outweigh 
it, is this question of being burdensome. This is one point 
that you have indicated may have some substance to it. 
You may have a real argument on it. 

Mr. Halper: Would Your Honor give us leave to file 
an affidavit’ in connection with this? 

The Couitt: I would give you leave to file anything you 
wish to. I'am not going to decide this matter today. I 
want to read everything that has been filed. 

Mr. Halter: Fine, Your Honor. I would like to point 
out that with respect to the type of complaint involved 
that we really don’t think the complaints made to the De- 

partnent would likely be general rather than specific. 
32 We have some experience which resulted after the 

publicity from the return of the indictments because 
the Attorney General on Executive Order pursuant—or, 
he made a request for a submission of identical bids, and 
most of the complaints since that time, in ’61 and ’62 and on 
up to this date, relate to that of an agency or other body 
sending in a record of the identical bids they received, and 
to the extent it relates to a particular product category on 
a particular project. So— 

The Court: You see, one of the problems you are going 
to have, as I see it in these cases, and I haven’t tried to 
and I have no desire to read any of these depositions that 
have been taken, is the question of liability. I am going 
to wait until the case is actually tried. That is not a 
problem at this time. We will have enough problems at 
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that time in deciding whether parts are admissible and 
whether or not parts are inadmissible. 

But assuming that the plaintiffs can prove a good case 
on liability, we are now dealing with civil cases. In 
criminal cases you know you don’t have to prove any 
damages. But they have to prove causal connection be- 
tween this alleged conspiracy and these damages. In 
other words, how did he get hurt? Do you know? It is a 
question that the lawyers prove in these cases, and you have 
to show that connection. That is going to be a very 

important part, at least in this jarisdiction, and I 
33 assume in all the jurisdictions on the question of 

damages, and the plaintiffs know that. They are 
aware of that. You have some of the biggest and finest 
law firms in the country and legal talent. You also have 
the same situation on the defendants’ side. 

So, when you come down to the question of damages in 
these cases, if the defendants can prove that you Mr.— 
whatever the customer’s name is—filed a suit and you knew 
all about this business ten years ago, why didn’t you do 
something about it then? Don’t you see? That is going 
to be their strategy. I can see it coming not only by their 
argument but by the very things they have learned as a 
result of the national program. 

I am not going to indicate this morning how I am going 
to rule on this matter. I am going to give you an op- 
portunity to file anything you wish to file. You may have 
another week if you need it, or you may have a little 
longer if you need it, and I will give the defendants an 
opportunity to reply. I will consider the matter and make 
my ruling just as soon as I possibly can. But you see you 
have a lot of things to consider in these cases on both 
sides. 

Mr. Halper: That is right. We agree there has to be 
a balancing. I urge what Mr. Shea attributed to me, I may 
have misspoken, but I think where the Government is not 
a party then the public policy prevents any other cir- 
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cumstances from outweighing the informer’s privilege. I 
would like to refer Your Honor to Kelsey-Hayes Wheel 
Company, referred to in our brief. 

34 The Court: Is this in your brief? 

Mr. Halper: Yes, Your Honor, on page 10. There 
the Court recognized the balancing problem as it did in a 
whole series of other cases cited in our brief. We think 
also in an effort to keep up with the national discovery 
program, although it is quite difficult because we are not 
served with all papers involved, we have been told, or we 
have surmised from reading summaries, that the defendants 
have taken the position that clearly they have evidence of 
the knowledge on the parts of plaintiffs, and if they have 
su 2 clear evidence as a result of the depositions they have 
taken and other discovery they have already received, 
statements that the plaintiffs have made to the employees of 
the defendants, we think that consideration, which we didn’t 
mention before, should go to the question of whether they 
have particularized need to satisfy the burden in that con- 
nection, which would result in some kind of an invasion of 
a principle which we think should be sustained. 

My last point is, only in passing, that I would like to make 
a farther issue on the question of the Government’s position 
on the Grand Jury secrecy, a discussion before Judge 
Clary. As you recall, and it is clear from the opinion of 
Judge Clary, that he specifically asked the Government 
whether the courts in any circumstance have the power 

to invade the policy of preserving Grand Jury 

33 secrecy, have the power to turn over Grand Jury 

transcripts. This was given very careful consideration. 

It is clear from Rule 16 of the Federal Rules of Civil 

Procedure that the courts do have power, in limited cir- 
cumstances, that they will disclose such matter. 

The Court: Let me ask you this question, siace you 
remind me of something talking about Judge Clary. Is it 
or is it not the fact that all cases involving the Government 
have been settled? 

Mr. Halper: No, Your Honor. We have settled only 
three of the eleven damage cases we have filed. No, Your 
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Honor, we haven’t settled any. I think we are in the process 
of settling— 

The Court: I thought there were some settled in 
Philadelphia? 

Mr. Halper: We have settled with every defendant 
save three out of the original nineteen defendants. We 
suspect it may be reduced. 

Mr. Shea: Your Honor, this procedural matter, I sup- 
pose the deposition which was scheduled for this morning 
should be continued until you have disposed of this 
motion to quash? Isn’t that procedure appropriate? 

The Court: I don’t believe so. I am going to have 
them go ahead with taking the deposition. 

Mr. Shea: I do not mean the Attorney General was 

subpoenaed and the motion to quash was made. That 
36 has been argued this morning. All I am suggesting 

is, I assume that the procedural matter of the 
deposition of the Attorney General should be continued 
until such time as this is disposed of. 

The Court: But somebody will have to submit an order. 
I don’t know how long it will take me to decide this matter. 
You can have an understanding that the deposition will be 
continued until I decide this question. 

Mr. Briggs: Excuse me, Your Honor, please. My name 
is Arthur Briggs. 

The Court: How do you spell your name? 

Mr. Briggs: B-r-i-g-g-s. I represent the plaintiffs from 
Arkansas, Louisiana, Mississippi and New York, and I was 
a little confused by the last colloquy of Mr. Shea when 
he says to Your Honor that the deposition scheduled for 
this morning should proceed, which we would urge, and 
at the conclusion of the testimony be continued until the 
suit— 

The Court: You mean the deposition of the Attorney 
General? 

Mr. Briggs: If Mr. Shea intends to examine on any 
other points than the documents which he has requested— 

The Court: Do you have anything to examine on other 
than the documents? 
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Mr. Shea: I am afraid the Attorney General isn’t here 
in any event. 
37 The Court: I do not think he is even in the city, 
according to the papers. 

Mr. Briggs: There are plaintiffs here from other dis- 
tricts, and this program is to conclude by the first of 
February, and I think the defendants should proceed on 
any other examinations which they may have. 

The Court: I think he indicated he doesn’t have any- 
thing to proceed on. 

Mr. Shea:: I mean basically I haven’t. 

The Court: All right. 

Mr. Briggs: All right. Thank you, Your Honor. 

The Court: We have a deposition scheduled this morning, 
and I think what we will do is before we start it we will 
take about a ten-minute recess and then we will start. 


(At this time the hearing of this motion was completed.) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 348-62 and related cases. 
Tue Crry or Buriincton, Vermont, Plaintiff, 
v. 
WestiscHouse Execretc Corporation, er aL., Defendants. 


Affidavit of William E. Beach in Support of Motion to Quash 
Subpoena Duces Tecum 
Wuuus E. Beacu, being first duly sworn, deposes and 
says: 


He is the Supervisor in charge of the General Files Unit, 
Records Administration Office, Department of Justice, 
Washington 25, D. C. 


The files of the Department of Justice at Washington, 
D. C., are divided into 165 general] classifications, each of 
which is assigned an index number. These classifications 
are based primarily upon the statutes which appear to be 
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involved in any particular document. All material which 
is believed to relate primarily to the antitrust laws bears 
file No. 60, but matters which relate to or involve the 
electrical industry and activities of companies engaged 
therein are not limited to those files which bear file No. 60. 
Material which relates or refers to electrical matters is 
found in numerous other classifications. The files under 
these other classifications are not broken down into com- 
modity designations, and there is no way to locate or to 
segregate material contained therein relating to the 
electrical industry or to individual companies other than 
to review the files themselves. 


The files containing material which is considered to re- 
late primarily to antitrust matters, and bearing the file 
No. 60 are further divided into 418 subclassifications on 
the basis of the commodities or services which are involved. 
The principal index numbers assigned to electrical are 9, 
230, and 234, so that material which involves or refers to 
the electrical industry, and which is considered to relate 
primarily to the antitrust laws, is assigned file No. 60-9, 
60-230, or 60-234. 


However, not all of the documents relating to possible 
antitrust violations in the electrical industry are neces- 
sarily found under these file numbers, but could also be 
be located under numbers given different, but related com- 
modities or contained in the general files relating to 
citizens’ mail. 


In the electrical industry, there have been 67 antitrust 
cases (including 20 criminal and 19 companion civil cases 
instituted in the Philadelphia group of cases filed in 1960) 
and countless investigations and other antitrust activity 
during the 1948-1960 period. There are approximately 
378 file drawers of documents, comprising 756 cubic feet, 
which relate to antitrust activity in the electrical industry 
and are maintained under my supervision. One such file 
drawer may contain as much as 3,000 pieces of paper, on a 
conservative estimate. In order to locate the requested 
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documents which relate merely to such activity in the 1948- 
: approximately 336 of these file drawers, com- 
cubic feet, would have to be searched. An 


ia for dead storage. In order to review these 
rds, it would be necessary to consult a central 


ion therein, to place an order for the return 
, and, at the appropriate record center, to 


number 60, jor in files not bearing the electrical antitrust 
file number$ 60-9, 60-230, or 60-234. 


/s/ Wui1u™M E. Beace 
William E. Beach 


Subscribed and Sworn to before me 
this 31 day of Jan., 1964. 


Sana B. MaGraxx 
Notary Public 


My Commission Expires May 1, 1966 


| 
| 
! 
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UNITED STATES DISTEICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil No. 348-62 and related cases. 


Tre Crry or Buruixcron, Vermont, Plaintiff, 
v. 
WesrincHouse Execrric Corporation, ET aL., Defendants. 


Affidavit of H. Robert Halper in Support of Motion to Quash 
Subpoena Duces Tecum 


I, H. Roserr Haver, being first duly sworn, depose and 
say: 


I am an attorney with the Antitrust Division of the De- 
partment of Justice and have been involved in litigation re- 
lating to the electrical equipment industry. 


In response to the subpoena duces tecum served on the 
Attorney General in this proceeding, I have made inquiry 
regarding the amount and location of documentary ma- 
terials under the control of the Department of Justice 
which may be covered by the subpoena request, and on in- 
formation and belief, state the following: 


The electrical equipment industry has been under the 
continual investigation of the Antitrust Division during 
the period 1948 through 1960. Investigations relating to 
some or all of the product categories of electrical equip- 
ment defined by the subpoena started on the following ap- 
proximate dates: April, 1949; May, 1949; October, 1949; 
February, 1955; June, 1955; July, 1955; November, 1955; 
February, 1957; March, 1957; April, 1957; July, 1957; and 
May, 1959. Some of these investigations overlapped in 
point of time and subject matter. Most of them were in- 
tensive investigations extending over many months, and in 
at least several cases over a period of years. Documents 
of the type requested by subpoena are most probably con- 
tained among the vast quantity of documents which are 
in the files relating to these investigations. 
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In order fo locate the documents requested by subpoena it 
bcessary to search through all file drawers con- 
ments relating to these investigations. In mak- 


ained therein. However, the great majority of 
auld have to be searched on a paper-by-paper 


ampng the records contained in file cabinets in the 

a field office of the Antitrust Division, where 

most of the electrical investigations were conducted. An 
approximate check on the number of file drawers which 
may contain the requested information disclosed that 75 
file drawers of documents, containing 150 cubic feet of ma- 


terials, wopld have to be searched, specifically including all 

tained by that office relating to the 1959-60 
investigatipns that led to the Philadelphia electrical cases. 
No estimate has been made regarding the number of docu- 


itrust Division, but not included in Washing- 
files. 


t subpoena also covers those documents trans- 
mitted to the Department of Justice pursuant to the require- 
ments of the Armed Services Procurement Act of 1947 
and the Federal Property and Administrative Services Act 
of 1949. “These acts required federal agencies to report 
identical bids to the Attorney General when, in the opinion 
of the heafi of the agency, they evidenced violations of the 
antitrust laws. However, the military agencies during the 
first three and one-half years following the enactment of 
the Armed Services Procurement Act, took the view that 
the presence of identical bids was the only criterion for 
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selecting cases for referral to the Attorney General. As a 
consequence, more than 8,000 identical bid reports involv- 
ing more than a million pages of documents were received 
by the Department of Justice in the 1948-1952 period alone. 
An undetermined but substantial number of these reports 
and the reports which have continued through the present 
relate to procurement of electrical equipment. 


In light of the flood of materials, separate files were set 
up under the supervision of the Economic Section to hold 
these documents. It would be necessary to search through 
all these files to pull those reports relating to electrical 
equipment, inasmuch as no separate collection of trans- 
mittal letters or other correspondence regarding them was 
maintained. There are 74 file drawers of these documents, 
comprising 148 cubic feet, presently maintained in the 
offices set aside for the use of the Economic Section of the 
Antitrust Division. These file drawers do not include 
substantially all of these records relating to the period 1948 
to 1950, which were sent to the Federal Records Center in 
either Alexandria, or Cameron Station, Virginia, when 
storage space became unavailable. The number of records 
sent to these dead storage locations cannot presently be as- 
certained, and some of them may have been destroyed pur- 
suant to the Government’s record destruction policy. How- 
ever, those still in existence would have to be located and 
recalled, and all such records would have to be searched, 
along with those in the aforesaid 74 file drawers, to insure 
full compliance with the subpoena. 


/s/ H. Roserrt Harper 
H. Robert Halper 


Subscribed and Sworn to before 
me this 31 day of Jan., 1964. 


Sara B. McGrann 
My Commission Expires May 1, 1966 
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CERTIFICATE OF SERVICE 


T hereby certify that on the 3rd day of February, 1964, a 
copy of Movant’s Supplemental Reply Memorandum with 
attached Affidavits of William E. Beach and H. Robert 
Halper was served upon Francis M. Shea, Esq., counsel 
for defendants, by depositing a copy thereof in the United 
States Mails addressed to him at his offices located at 734 
15th Street, N.W., Washington 5, D. C. 


/s/ H. Rosert Haurer 
H. Robert Halper 
’ Attorney, 
Department of Justice 


February 3, 1964 


IN THE UNITED STATES DISTRICT COURT 
FOE THE DISTRICT OF COLUMBIA 


Civil Action No. 348-62 and related cases 


Tue Crry or Buruixcrox, Vermont, Plaintiff, 


Vv. 


Westrxcxovuse Execrric Corporation, et aL., Defendants. 


Order 


Upon consideration of the motion by the Attorney Gen- 
eral of the United States to quash the subpoena duces 
tecum served upon his represenative on January 20, 1964, 
by defendants in the above-entitled cases, and the oral argu- 
ment, affidavits, memoranda of authorities in support 
thereof and in opposition thereto, and the Court having 
concluded that the documents in question are protected by 
the informers’ privilege asserted by the Attorney General, 
and the Court having further concluded that the subpoena 
is burdensome and oppressive, 
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Now, therefore, it is this 14th day of February, 1964, 


Orperep that the motion to quash the subpoena duces 
tecum be, and the same hereby is, granted. 


/s/ Joun J. Smica 
United States District Judge 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 348-62 and related cases. 
Tue Crry or Buruixcron, Vermont, Plaintiff, 
v. 


WEsTINGHOUSE ELEcTRIC CoRPORATION, ET AL., Defendants. 


Motion By Defendants to Amend Order Quashing 
Subpoena Duces Tecum of the Attorney General 


Defendants, by their attorney, hereby move the Court to 
amend its Order of February 14, 1964, granting the motion 
by the Attorney General of the United States to quash the 
subpoena duces tecum served upon his representative on 
January 20, 1964, to add the following language at the end 
of the last paragraph of the said Order: 


‘sThe Court nevertheless is of the opinion that this 
Order involves a controlling question of law as to 
which there is substantial ground for difference of 
opinion and that an immediate appeal from the Court’s 
Order may materially advance the ultimate termina- 
tion of the litigation.’’ 


Defendants further move the court to further amend the 
said order insofar as it reflects a conclusion that ‘‘the sub- 
poena is burdensome and oppressive’’ to provide that such 
conclusion is applicable only if the subpoena is not modi- 
fied in a manner specified by the Court and if defendants 
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refuse to ce the reasonable cost of producing the sub- 
poenaed dgcuments. 


The subpoena in question was served pursuant to a de- 
position scheduled under the National Discovery Program 
being condheted by the various courts, including this Court, 
in which Hlectrical Equipment Antitrust Cases are pend- 
ing, and sbught discovery of documents believed to be of 
vital impoftance to significant issues in those cases includ- 
ing that of fraudulent concealment. Early review of the 

shing the subpoena is desirable, therefore, be- 
effect upon cases pending in other jurisdictions 
pon those pending in this jurisdiction. While 
defendanty believe that the Order is a final order for pur- 
poses of ah Appeal under 28 U.S.C. § 1291, there is some 
doubt aboyt that and the proposed amendment to the Order 
is intendey to permit defendants to apply to the Court of 
Appeals for permission to appeal under the Interlocutory 
Appeals (28 U.S.S. § 1292(b)) should that be necessary. 


In its Ofder quashing the subpoena, the Court concluded 
both that the documents in question are protected by the 
informer’g privilege’’ and that ‘‘the subpoena is burden- 
some and foppressive.’? Defendants believe that any bur- 
densome ér oppressive aspects of the subpoena as now 
drawn be eliminated by appropriate modifications (par- 
ticularly ds defendants are willing to advance the reason- 
able cost df producing the subpoenaed documents pursuant 
to Rule 44(b) F.R. Civ. P.) worked out in conference be- 
tween the [Court and counsel, and that such should be done 
so that arly appeal can be limited to the issue of privilege 
and not complicated by questions going to the burden of 
compliance. Defendants therefore request that the Order 
of February 14, 1964, be further amended so as to conclude 
that the sybpoena is burdensome and oppressive only if not 
modified in a manner to be specified by the Court after 
such a coyference and if defendants refuse to advance the 
reasonablt cost of compliance. 
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For the reasons stated, as more fully explained in the 
Memorandum of Points and Authorities filed herewith, the 
Order of February 14, 1964, should be amended as re- 
quested in this Motion. 


Ricwarp T. Conway 
734 Fifteenth Street, N.W. 
Washington 5, D. C. 


Attorney for defendants for 
purposes of this Motion. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 348-62 and related cases. 
Tue Crry or Burtincron, VERMONT, ET aL., Plaintiffs, 
v. 


WestincHouse Execrric CorPoraTIoN, ET AL., 
Defendants. 


Order 


Upon consideration of the Motion of Defendants to 
Amend Order Quashing Subpoena Duces Tecum of the At- 
torney General of the United States and the memorandum 
of authorities in support thereof, and the memorandum of 
authorities of the Attorney General in opposition thereto, it 
is by the Court this 5th day of March, 1964, 


Orverep that the motion be, and the same is, hereby 
denied. 


/3/ Joan J. Srrtca 
United States District Judge 
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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 348-62 


Tue Crry or BuRLINGTON, VERMONT, Plaintiff. 


1 


Vv. 


WestincHovse Execrric CoRPoRATION, ET AL., 
' Defendants. 


i Notice of Appeal 


Notice is hereby given that Westinghouse Electric Cor- 
poration, General Electric Company, Allis-Chalmers Manu- 
facturing Company, Carrier Corporation, and Worthington 
Corporation, the defendants in the above action, appeal to 
the Court of Appeals for the District of Columbia Cireuit 
from the order qaashing a subpoena duces tecum served 
upon the Attorney General of the United States entered 
in this action on February 14, 1964. 

March 16, 1964. 
Ricuarp T. Conway 
Bexsamin W. Boer 
Sxea & GARDNER 
734 Fifteenth Street, N.W. 
Washington 5, D. C. 
Attorneys for all defendants 
for purpose of this Notice 
of Appeal. 


‘BRIEF FOR APPELLANTS 


EN: THE 


“Thited States Court of Appeals 


For tHe Distaicr or CoLumara Crmovrir 


No. 18,582 


nd 


“Wesmrscuouse Execrnic Corr., et aL., Appellants 


Vv. 


Crry or Bustzncron, VERMONT, ET AL., 
Howonantze Roserr F. Kesxepy, ATTORNEY GENERAL - 
or THE Ustren Srates, Appellee. 


“oes Court of Appeaifeaxcts M. SHEA‘ 
Suda Circuit Ricnanp T. CONWAY 

Wuiu H. Demrsex, Jr. 
Sura & GARDNER 
734 Fifteenth Street, NW 
Washington 5, D.C. 

Attorneys for all appellants 

for purgoast of this appeal. 


‘Pamss or Brnox S. Anas, Wasanraton, D. C. 


<> 


STATEMENT OF QUESTIONS PRESENTED 


1. Whether documents sought by subpoena duces tecum 
are relevant where they might well establish a defense 
against claims running into hundreds of millions of dollars? 


2. Whether such documents should be protected from 
disclosure by the so-called informer’s privilege where 
many of them would have originated with plaintiffs who, 
by instituting suit, have obligated themselves to furnish 
such information directly, where the parties seeking dis- 
closure are not members of the underworld but rather are 
well established business corporations, and where the docu- 
ments are of the highest importance in the litigation? 


3. Whether production of such documents would entail 


an unreasonable burden where appellants consistently 
stated their willingness to accept a reasonable effort by 
appellee’s representatives, where appellee did not estab- 
lish that any effort had been made to ascertain whether 
those familiar with the files could locate some or all of the 
documents reasonably quickly, and where in any event the 
court could have conditioned denial of the motion to quash 
upon payment by appellants of the reasonable cost of pro- 
ducing the documents? 
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IN THE 


United States Court of Appeals 


For rue Disrrict or Cotumsia Circuir 


No. 18,582 


WestincHouse Etecrric Corp., General Execreic Co., 
Auuis-CHauMers Mrc. Co., CanrieR Corp., aND WoRTH- 
rneTon Corp., Appellants 


v. 


Crry or BurLincton, VERMONT, ET AL., 
Howorasie RoserT KF’. KENNEDY, ATTORNEY GENERAL 
OF THE Untrep Srates, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal from an order quashing a subpoena 
duces tecum entered on February 14, 1964 (J.A. 62-63). 
Notice of appeal was filed on March 16, 1964 (J.A. 66). 
This Court has jurisdiction of the appeal under 28 U.S.C. 
1921.7 


1 Appellee filed a motion to dismiss the appeal on the ground that the order 
of tho District Court was not final within the meaning of section 1921; appel- 
lant filed an Opposition; and this Court denied the motion without prejudice 
to renewal of the motion at oral argument or in the brief on the merits. 
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STATEMENT OF THE CASE 


The subpoena in question was served upon the Attorney 
General of the United States in an effort to secure infor- 
mation relevant to the trial of certain antitrust treble dam- 
age actions. The order quashing the subpoena was 
grounded upon the District Court’s conclusion that the in- 
formation sought was protected by the ‘‘informer’s privi- 
lege”? and also that the subpoena was burdensome and 
oppressive. The facts bearing upon these issues are as 
follows: 


More than 1800 private treble damage actions have been 
brought in a number of federal district courts against var- 
ious manutacturers of electrical equipment, including ap- 
pellants. These actions were instituted in the wake of the 
criminal actions that were brought by the government 
against these manufacturers in 1960. See, generally, City 
of Burlington, Vermont v. Westinghouse Electric Corp., 
215 F. Supp. 497, 498-499 (D.D.C. 1963), af’d, — US. 
App. D.C. —, — F. 2d — (Nos. 17747, 17931-33, Jan. 2, 
1964). 

Because of the unprecedented burden that would have 
been imposed upon the courts if discovery had proceeded 
in normal fashion in each jurisdiction, the trial judges de- 
vised a so-called ‘‘National Discovery Program’’ under 
which information of general importance to these cases 
could be secured without duplication of effort. So far as 
depositions are concerned, under the national program the 
witnesses were to be deposed only once by counsel agreed 
upon by the parties ; the depositions were to be held at a con- 
venient place before a deposition judge; and the transcripts 
were to be filed and available for use in every jurisdiction. 
See Pre-Trial Orders No. 12 and 25 (J.A. 10,17). In addi- 
tion, since the cases involved a number of different prod- 
ucts, in order to expedite the litigation the judges assigned 
priority to three of these products (steam turbine gen- 
erators, hydro-generators, and power transformers) so that 
discovery with respect to complaints relating to those prod- 
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ucts could be completed with reasonable speed. See Pre- 
Trial Order No. 12 (J.A. 10). 


As part of this National Deposition Program, a subpoena 
duces tecum was served upon a representative of the At- 
torney General on January 20, 1964 (J.A. 21, 23). See Pre- 
Trial Order No. 25 (J.A. 17). The records that were de- 
manded in connection with the deposition may be described 
generally as complaints by publicly or privately owned 
utilities, or by associations of such utilities, that manufac- 
turers of electrical equipment were, or might have been, 
violating the antitrust laws with respect to the sale of such 
equipment during the period between January 1, 1948 and 
December 31, 1960 (J.A. 23). The reason for this demand, 
as we show in more detail below, was that such complaints, 
especially if made by plaintiffs, would establish a defense 
against the contentions of plaintiffs that they should recover 
damages for sales made beyond the governing period of 
limitations because the defendants had ‘‘fraudulently con- 
cealed”’ the alleged conspiracy. 


The appellee filed a motion to quash the subpoena on 
January 25, 1964, on the grounds that the documents were 
protected from disclosure by the ‘‘informer’s privilege,”’ 
that in certain respects the subpoena sought irrelevant 
documents, and that the subpoena was unreasonable and 
oppressive (J.A. 27). The court, after a hearing, granted 
the motion on the informer’s privilege and burden grounds 
(J.A. 62). This appeal followed. 


STATEMENT OF POINTS 


1. The documents sought by the subpoena duces tecum 
served upon appellee by appellants are not only relevant 
but are of critical importance to defendants, including ap- 
pellants, in some 1800 treble damage actions, in that the 
documents would afford a defense against plaintiffs’ con- 
tention that the statute of limitations should be tolled by 
virtue of defendants’ alleged fraudulent concealment. 
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2. Disclosure of the documents would not infringe the 
so-called informer’s privilege. 


3 Production of the documents would not impose an un- 
reasonable burden on appellee. 


STATUTES INVOLVED 
Bule 45(b), Fed. R. Civ. P., provides as follows: 


“(b) For Production of Documentary Evidence. A 
subpoena may also command the person to whom it is 

irected to produce the books, papers, documents, or 
tangible things designated therein; but the court, upon 
motion made promptly and in any event at or before 
the time specified in the subpoena for compliance there- 
with, may (1) quash or modify the subpoena if it is 
unreasonable and oppressive or (2) condition denial 
of the motion upon the advancement by the person in 
whose behalf the subpoena is issued of the reasonable 
cost of producing the books, papers, documents, or 
tangible things.”’ 


SUMMARY OF ARGUMENT 


1. The Court below correctly observed with respect to 
the documents here in question, “‘. . . [T]his is a very im- 
portant question ... that might go to the heart of hundreds 
of these cases of these treble damage suits on the question 
of the four year statute of limitations”’ (J.A. 37). Plain- 
tiffs are contending that the applicable four year statute 
of limitations (15 U.S.C. §15b) was tolled by defendants’ 
so-called fraudulent concealment of the alleged conspiracy, 
and in consequence plaintiffs are seeking damages running 
into hundreds of millions of dollars on transactions that 
would normally be beyond the limitations period. But if, 
during the period in question, plaintiffs complained to the 
Justice Department about asserted violations of the anti- 
trust laws by defendants, plaintiffs could not prevail, since 
it is well establishec that the fraudulent concealment tolling 
doctrine does not apply if the plaintiff had sufficient knowl- 
edge, or by the exercise of due diligence could have acquired 
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sufficient knowledge, to be put on notice that it may have 
had a cause of action. See, e.g., Moviecolor Limited v. East- 
man Kodak Company, 288 F. 2d 80, 87 (2d Cir. 1961); 
Burnham Chemical Co. v. Borax Consolidated, 170 F. 2d 
569, 577-578 (9th Cir. 1948). 


2. The so-called informer’s privilege is not applicable. 
In the first place, certainly there can be no legitimate pub- 
lic interest in concealing communications made by plain- 
tiffs or their agents to the Department, since by instituting 
this litigation they have exposed themselves to the discovery 
processes of the federal courts under which these same in- 
quiries have been made directly of them. If for some rea- 
son, such as destruction of old records, death, disability, 
retirement, or faded memories, the information cannot 
be produced by the plaintiffs, it can hardly be said that it 
should not be produced by the Government because of the 
informer’s privilege. Moreover, it is well established that 
the purpose of the privilege is to encourage informants by 
preventing retaliation, Roviaro v. United States, 353 US. 
58 (1957); and it is not realistic to speak in these terms 
where the defendants seeking disclosure are not members 
of the underworld and where many of the communications 
would have been from persons who have already brought 
treble damage actions against these defendants. Finally, 
the privilege must in any event give way where dictated 
by ‘‘the fundamental requirements of fairness,” Roviaro 
v. United States, supra, at p. 60; and, as we have demon- 
strated, in these cases the information sought is of the 
highest importance with respect to claims that aggregate 
a staggering sum. 


3. Finally, production of the documents would not be 
unduly burdensome. It is the appellee’s task to establish 
burden, Horizons Titanium Corp. v. Norton Co., 290 F. 2d 
421, 426 (1st Cir. 1961) ; Sullivan v. Dickson, 283 F. 2d 725, 
727 (9th Cir. 1960), but in this case the appellee made no 
persuasive showing at all. While appellants from the out- 
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set emphasized that they would be willing to accept what- 
ever a reasonable search would produce, provided that the 
Department made a good faith effort to insure that that 
search would be productive, the Department on its part ada- 
mantly took the position that nothing was feasible except a 
page-by-page search of every document in practically every 
file in the Department relating to the electrical industry. It 
did not, however, establish that this was the case. There 
is no showing that, for example, those persons intimately 
familar with the electrical industry investigations were 
asked whether there were complaints of this sort in the 
files and, if so, how they best could be located. In short, 
there was no showing on behalf of the Department that it 
had taken the steps that one would suppose would normally 
have been available to it if it wanted these documents for its 
own use; and in such circumstances, especially where the 
documents in question are of such significance, the plea of 
burden should have been disallowed. And this is especially 
so in view of the fact that, under Rule 45(b), Fed. R. Civ. 


P., the court could have conditioned denial of the motion 
to quash upon the advancement by appellants of the rea- 
sonable cost of producing the documents. 


ARGUMENT 


As has been noted, the motion to quash was granted on 
the grounds of informer’s privilege and burden. Thus pre- 
sumably the Court did not accept the appellee’s third 
argument that the documents in question were in part not 
relevant. In any event, that argument was quite limited 
in scope, since the appellee contended only that the sub- 
poena sought irrelevant documents insofar as it related to 
documents that originated with Federal governmental 
bodies (J.A. 27). However, since the questions of burden 
and informer’s privilege turn in part upon the importance 
of the documents called for, we deal first with that and then 
discuss the two grounds relied upon by the lower court. 
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L 
THE DOCUMENTS SOUGHT ARE OF GREAT 
IMPORTANCE TO APPELLANTS 

The importance of the documents demanded by the sub- 
poena lies in their relevance to the so-called ‘‘fraudulent 
concealment”? issue that plays a large role in this electrical 
industry litigation. Several Courts of Appeals, including 
this one, have held that the four-year statute of limitations 
applicable to treble damage antitrust actions (15 U.S.C. 
§15b) may be tolled by ‘‘fraudulent concealment”’ on the 
part of defendants. E.g., City of Burlington, Vermont v. 
Westinghouse Electric Corp., 215 F. Sapp. 497 (D. D.C. 
1963), aff’d sub nom. Westinghouse Electric Corporation v. 
City of Burlington, Vermont (Nos. 17747, 17931-33, Jan. 2, 
1964). Defendants are hopeful that eventually the Supreme 
Court will overturn these decisions. However, defendants 
must of course proceed with discovery and the preparation 
of their defense on the assumption that the statute of limita- 
tions may be tolled by fraudulent concealment if the plain- 
tiffs establish the essential elements of that doctrine. 


Since many of these plaintiffs are suing for damages 
relating to transactions that occurred as far back as 
the 1940’s, hundreds of millions of dollars of these claims 
will or will not be barred by the statute of limitations de- 
pending upon whether fraudulent concealment is estab- 
lished. One well established defense to the application of 
that doctrine is to demonstrate that the plaintiff, at some 
date prior to the period coming within the untolled statute 
of limitations, had sufficient knowledge, or by the exercise 
of due diligence could have acquired sufficient knowledge, 
to be put on notice that it may have had a cause of action. 
See, e.g., Moviecolor Limited v. Eastman Kodak Company, 
288 F. 2d 80, 87 (2d Cir. 1961); Burnham Chemical Co. v. 
Borax Consolidated, 170 F. 2d 569, 577-578 (9th Cir. 1948) ; 
Foster & Kleiser Co. v. Special Site Sign Co., 85 F. 2d 742, 
752 (9th Cir. 1936) ; Gaetet v. Carling Brewing Company, 
205 F. Supp. 615 (E.D. Mich. 1962). Evidence that a plain- 
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tiff had complained to the Department of Justice to the 
effect that manufacturers of electrical equipment were con- 
spiring with respect to the sale of such equipment in viola- 
tion of the antitrust laws obviously would go far towards 
establishing, if it would not establish, sufficient knowledge 
as of that time to preclude further tolling of the statute of 
limitations. Furthermore, either that complaint or further 
discovery of the plaintiff following up the lead provided 
by the complaint could reveal that plaintiff had, or could 
have acquired, sufficient knowledge at some earlier date. 
In consequence, plaintiffs in virtually all cases have alleged 
both fraudulent concealment by defendants and want of 
knowledge by plaintiffs (e.g., Complaint, J.A. 8-9). 


Thus it is clear that, as the court below observed, ‘*. . . 
[TJhis is a very important question . . . that might go to 
the heart of hundreds of these cases of these treble damage 
suits on the question of the four year statute of limitations’’ 
(J-A. 37). Nor did appellee take exception to that state- 
ment. As his counsel stated, ‘‘I would assume these are 


very relevant matters. There is no question about the rele- 
vancy ... (J.A. 37).” 


A dramatic illustration of the critical importance of the 
fraudulent concealment issue is provided by the judgment 
in the only one of these treble damage actions that has gone 
to trial. There the trial judge submitted special interroga- 
tories to the jury in order to differentiate damages claimed 
on transactions prior to May 25, 1956 from damages claimed 
on subsequent transactions. The former could be consid- 
ered by the jury only if they found that the fraudulent con- 
cealment tolling doctrine was applicable. The jury found 
against the defendants with respect to tolling, and the con- 
sequence was that one plaintiff, Philadelphia Electric Com- 
pany, recovered damages of $5,672,837.24 that would other- 
wise have been barred, whereas the balance of its damages 
amounted to the substantially smaller figure of $3,701,719.50 
(Civ. No. 30015, E.D. Pa., Tr. pp. 7766-67, June 2, 1964). 
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Bearing in mind that these figures are to be trebled, that 
they relate to but a single plaintiff, and that some of the 
defendants in these cases are relatively small companies, 
it is evident that the outcome as to the question of prior 
knowledge on the part of plaintiffs is of the gravest con- 
sequence. 


The only point respecting relevance urged by appellee 
was that any complaints made to the Government by other 
Federal agencies would not be pertinent because the pur- 
chases of such equipment are not the subject of any of the 
lawsuits covered by the National Deposition Program. In 
consequence, the appellee sought that the subpoena be 
quashed in this respect. 


Since this contention, even if sound, could not sustain 
the quashing of the subpoena in its entirety, it seems neces- 
sary only to note briefly that complaints from federal 
agencies, while obviously not conclusive evidence, would 
nonetheless be relevant. A complaint by any non-plaintiff 
might be based in whole or in part upon information ob- 
tained from one or more plaintiffs. Or, once the identity 
of such a complainant and the nature of his complaint is 
ascertained, further discovery directed at the complainant 
could develop evidence that he had discussed the claimed 
violations with one or more plaintiffs. Of course, a docu- 
ment is relevant for purposes of Rule 45 of the Federal 
Rules of Criminal Procedure if, whether or not it is ad- 
missible in evidence, it might lead to the discovery of ad- 
missible evidence. E.g., Boeing Airplane Company v. 
Coggeshall, 108 U.S. App. D.C. 106, 280 F. 2d 654, 659 (D.C. 
Cir. 1960). Moreover, the fact that a non-plaintiff concluded 
from certain circumstances that manufacturers of electrical 
equipment may have been conspiring in violation of the anti- 
trust laws might be admissible as tending to prove that a 
plaintiff having knowledge of the same or similar cireum- 
stances could have reached a like conclusion by the exercise 
of due diligence. 
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In sum, relevance of the subpoenaed documents is not 
subject “0 gerious question. Evidence that might assist 
defendants ih defending against claims for such staggering 
sums as are| sought in these lawsuits should not be denied 
for any but {the most persuasive reasons. We now demon- 
strate that #0 such reasons exist in this case. 


pa 


THE PRIVILEGE IS NOT APPLICABLE 
The prin¢ipal argument made by appellee below and 


accepted by} the court was that the documents sought by 
appellants gre protected from disclosure by virtue of the 
so-called informer’s privilege. That argument is without 


rily, several general well established principles 
may be no First the validity of any claim of privilege 
is a matter for the Court, not the Executive. United States 
v. Reynolds, 345 US. 1, 8 (1953) ; Machin v. Zuckert, — 
U.S. App. D.C. —, 316 F. 2d 336, 341 (1963) ; Boeing Atr- 
craft Co. v.| Coggeshall, 108 U.S. App. D.C. 106, 280 F. 2d 
654, 662 (1960). ‘‘Judicial contro] over the evidence in a 
case cannot be abdicated to the caprice of executive offi- 
cers.’’? United States v. Reynolds, supra, at pp. 9-10. And 
second, thel fact that subpoenaed documents are regarded 
by the Government as confidential does not of itself pro- 
tect them against compulsory disclosure. Communist Party 
of U.S. v. {Subversive Act. Con. Bd., 102 U.S. App. D.C. 
395, 254 F. 2d 314, 321 (1958). ‘‘There is a vast difference 
between confidential and privileged. Almost any communi- 
cation, eveh an ordinary letter, may be confidential. Such 
a document may not relate to any matter of high public 
concern. But privileged means that the contents are of 
such character that the law as a matter of public policy 
protects them against disclosure.’’ Ibid. 


The nature and scope of the informer’s privilege have 
recently been defined in a comprehensive opinion by the 
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Supreme Court. Roviaro v. United States, 353 U.S. 53 
(1957). The Court in that case reversed a narcotics con- 
viction because the trial court upheld the Government’s 
refusal to disclose the identity of an informer. In the 
course of its opinion, the Court stated: 


‘‘What is usually referred to as the informer’s 
privilege is in reality the Government’s privilege to 
withhold from disclosure the identity of persons who 
furnish information of violations of law to officers 
charged with enforcement of that law... The pur- 
pose of the privilege is the furtherance and protection 
of the public interest in effective law enforcement. 
The privilege recognizes the obligation of citizens to 
communicate their knowledge of the commission of 
crimes to law-enforcement officials and, by preserving 
their anonymity, encourages them to perform that ob- 
ligation. 


“<The scope of the privilege is limited by its under- 
lying purpose. Thus, where the disclosure of the con- 
tents of a communication will not tend to reveal the 
identity of an informer, the contents are not privileged. 
Likewise, once the identity of the informer has been 
disclosed to those who would have cause to resent the 
communication, the privilege is no longer applicable. 


‘‘A further limitation on the Soper of the 
privilege arises from the fundamental requirements of 
fairness. Where the disclosure of an informer’s iden- 
tity, or of the contents of his communication, is rele- 
vant and helpful to the defense of an accused, or is 
essential to a fair determination of a cause, the privi- 
lege must give way. ... 


‘¢We believe that no fixed rule with respect to dis- 
closure is justifiable. The problem is one that calls for 
balancing the public interest in protecting the flow of 
information against the individual’s right to prepare 
his defense. Whether a proper balance renders non- 
disclosure erroneous must depend on the particular 
circumstances of each case, takin g into consideration 


the crime charged, the possible defenses, the possible 
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significance of the informer’s testimony, and other 
relevant: factors.’? Id., pp. 59-62. 


Subsequent lower court opinions concerning the applica- 
bility of the informer’s privilege almost uniformly look 
to Roviaro as the most authoritative statement of the na- 
ture and scope of the privilege. The principles announced 
in Roviaro have been applied in civil cases as well as in 
criminal proceedings, Mitchell v. Roma, 265 F. 2d 633 (3d 
Cir. 1959) ; Mitchell v. Bass, 252 F. 2d 513 (Sth Cir. 1958) ; 
United States v. Swift & Company, 24 F.R.D. 280 (N.D. DL. 
1959), including civil litigation to which the Government 
is not a party, Henrik Marnerfrid, Inc. v. Teegarten, 23 
F.RD. 173 (S.D.N-Y. 1959). And cf. Rugendorf v. United 
States, — US. — (32 U.S. Law Wk. 4298). 


The Roviaro opinion establishes the following relevant 
principles with respect to the informer’s privilege: (1) 
the privilege protects only the identity of persons who 
furnish information of violations of law to officers charged 


with enforcement of that law, and does not protect the 
contents of such information except insofar as disclosure 
of the contents would disclose the identity of the informer; 
(2) the purpose of the privilege is the furtherance of the 
public interest in effective law enforcement, in that it en- 
courages citizens to furnish information of law violations 
by preventing their identity from becoming known to those 
who might resent such actions and retaliate against the 
informers; (3) the scope of the privilege should not be 
extended any further than is necessary to effectuate its 
purpose; (4) the privilege is not absolute but must give 
way, even though non-disclosure would effectuate the pur- 
pose of the privilege, where the information sought is rele- 
vant and helpful to the case of the party seeking the infor- 
mation or otherwise is essential to a fair determination of 
the cause of action; and (5) the application of the last- 
stated principle is not governed by any fixed rule, but 
depends upon a balancing of the public interest in en- 
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couraging the giving of information about law violations 
against the public interest in making it possible for a liti- 
gant to develop the evidence relevant to his case. 


Defendants are interested in ascertaining the identity of 
the informants as well as the contents of their information. 
But the purpose of encouraging informants by assuring 
anonymity to individuals who might otherwise be subject 
to reprisals has little or no applicability here. Defendants 
are not suspected or known hoodlums that could reason- 
ably be expected to retaliate against an informer. It is 
probable, moreover, that the ‘‘informers’’ are important 
customers of defendants to whom defendants can be ex- 
pected to cater rather than to punish. If any defendant 
could be thought foolish enough to retaliate in such cireum- 
stances, the bringing of treble damages actions for the re- 
covery of enormous amounts of money would have pro- 
vided even greater provacation with respect to those in- 
formants that are also plaintiffs. Since the possibility of 
retaliation against informers is insignificant, disclosure of 
their identity would not subvert the purpose of the inform- 
er’s privilege and the privilege is inapplicable. See Boeing 
Airplane Co. v. Coggeshall, supra, at p. 661; United States 
v. Swift & Company, 24 F.R.D. 280, 284 (N.D. Ill. 1959) ; 
Durkin v. Pet Milk Co., 14 F.R.D. 385, 390 (W.D. Ark. 
1953). 


Moreover, so far as documents disclosing complaints by 
the plaintiffs are concerned, it is difficult to understand how 
any public policy is served by the privilege. These plain- 
tiffs, by instituting this litigation, have subjected them- 
selves to the compulsory discovery processes of the federal 
courts, and the information sought from the appellee is 
information that the defendants have demanded of plain- 
tiffs and that in consequence the plaintiffs are under an 
obligation to disclose. The reason that defendants are at- 
tempting to secure the information from appellee as well, 
of course, is that in many cases it may be impossible to ob- 
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tain it from] plaintiffs, whether because of destruction of 
old files, departure or death of personnel, or memories 
dimmed by tapse of years. Plaintiffs cannot reasonably 
expect that ‘in such circumstances the complaints of its 
agent-informants should continue to be protected from dis- 
closure by appellee. Indeed, we submit that to do so, far 
from according with public policy, rather subverts the 
policy reflected in the federal discovery rules. 


Even if the purpose of the informer’s privilege might 
be served by non-disclosure of the subpoenaed documents, 
the privilege should give way because the documents are 
essential to a fair determination of the electrical equip- 
ment cases. We have already demonstrated that the docu- 
ments are not only relevant but are highly important to the 
adequate preparation of the defense with respect to vital 
issues in the cases. This is not a situation where relevance 
is tenuous or the issues involved relatively insignificant. 
The documents may go far towards establishing an abso- 
Jute defense against claims involving many millions of 


dollars. Cj. Roviaro vy. United States, supra at pp. 63-64; 
Burwell v. Teets, 245 F. 2d 154, 165 (9th Cir. 1957). In 
such circunistances, especially where there is little or no 
possibility that disclosure would undermine the public in- 
terest in preventing retaliation against the informants, the 
informer’s privilege should be held inapplicable. 


11. 


THE SUBPOENA IS NOT OPPRESSIVE OR UNREASONABLY 
BURDENSOME 
The second ground upon which the District Court rested 
its order was its holding that the subpoena was oppressive 
and unreasonably burdensome. As to this, we respectfully 
submit that the lower court was plainly in error. 


It is the movant’s obligation, as the federal courts have 
repeatedly recognized, to establish with particularity the 
undue burdens that compliance with a subpoena would im- 
pose. Horizons Titanium Corp. v. Norton Co., 290 F. 2d 
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421, 426 (1st Cir. 1961); Sullivan v. Dickson, 283 F. 2d 
725, 727 (9th Cir. 1960); 5 Moore’s Federal Practice 1722 
(2d ed.). And ‘‘there is a particularly heavy burden upon 
a deponent to make a substantial showing in support of a 
motion to quash as contrasted to some more limited pro- 
tection.’? Horizons Titanium Corp. v. Norton Co., supra, 
at p. 425. 


In an effort to comply with this requirement, appellee 
filed two affidavits describing the allegedly prodigious 
effort that would be required to comply with the sub- 
poena. Thus, Mr. Beach, Supervisor in charge of the Gen- 
eral Files Unit of the Department of Justice, averred that 
‘¢[t]here are approximately 378 file drawers of documents 
comprising 756 cubic feet, which relate to antitrust activity 
in the electrical industry’’ under his supervision; that com- 
pliance with the subpoena would require a search of ap- 
proximately 336 of these drawers, many of which would 
have to be returned from ‘‘dead storage’’; and that ‘‘[iJn 
addition, a vast quantity of documents which would have to 


be reviewed are located only (a) in the files maintained by 
the Philadelphia field office of the Antitrust Division or 
(b) in the separate files maintained under the supervision 
of the Economic Section of the Antitrust Division’? (J.A. 
56-58). 


Mr. H. Robert Halper, an attorney who had ‘‘been in- 
volved in litigation relating to the electrical equipment in- 
dustry,’’ stated ‘‘on information and belief’? that ‘‘[t]he 
electrical equipment industry has been under the continual 
investigation of the Antitrust Division during the period 
1948 through 1960’; that ‘‘[dJocuments of the type re- 
quested by subpoena are most probably contained among 
the vast quantity of documents which are in the files re- 
lating to these investigations’’; that ‘‘[i]n order to locate 
the documents .. . it would be necessary to search through 
... the great majority of drawers on a paper-by-paper 
basis’’; and that these files would include, in addition to 


16 


those deserilled by Mr. Beach, 75 drawers of documents in 
Philadelphial and an unestimated number of files in other 
field offices (J.A. 59-61)? 


Even if a gearch had to be made of these files, it is hardly 
clear why result would be so onerous as to justify the 
quashing of{ the subpoena. Surely if a person’s liberty 
were at stale a court would not permit the Justice Depart- 
ment to intérpose a plea of burden with respect to the 
search of a few hundred file drawers. To be sure, there 
is no equivalence between property and liberty; but surely 
there is a point at which the value of property at stake is 
so enormons that this sort of plea of burden by a govern- 
ment agency, should be rejected. And this is all the more 
so where, af appellants pointed out in their Response to 
Movant’s Sapplemental Reply Memorandum (p. 4), under 
Rule 45(b), Fed. RB. Civ. P., the court may condition denial 
of the motion to quash upon the advancement by the de- 
posing party of the reasonable cost of producing the 
documents. | 


At any Ate, the fact of the matter is that, in view of 
appellants’ repeated offers to accept any reasonable search, 
the statements contained in the affidavits simply cannot be 
regarded as| carrying the burden of proof that was appel- 
lee’s. From the outset, appellants stated that they did not 
expect “‘that every file in the Department of Justice re- 
motely related to electrical equipment investigations or 
litigation be searched on the off chance that some relevant 


2The affidavits also dealt with the possibility of having to search files 
pertaining to ‘‘related commodities’’ and to ‘¢eitizens’ mail’’ (J.A. 57). 
Appellants waived any such requirement except to the extent that personal 
knowledge of ah agent of the Department might speedily uncover a relevant 
document in those files. Defendants also waived any requirement that a search 
be made of the documents transmitted to the Department under the Armed 
Services Procurement Act of 1947 and the Federal Property and Administra- 
tive Services Act of 1948, referred to in the Halper affidavit (J.A. 60-61). 
See Response By Defendants To Movant’s Supplemental Reply Memorandum 
In Support Of f™ Motion To Quash Subpoena Duces Tecum, p. 3 note. 
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document may turn up”’; that they did ‘‘not demand a per- 
fect search but only a reasonable search’’; that they did 
‘‘not ask any more... [than] whatever may be produced 
by a reasonable search’’; and that they had ‘‘informally 
assured the Department of Justice of [their] willingness 
to cooperate to the fullest in qualifying any of [their] 
specific demands which it may find particularly burden- 
some, to the extent that that can be done without unreason- 
ably limiting the documents to which [they] are entitled.” 
(Defendants Memorandum of Points and Authorities, pp. 
12, 13, 15; Response by Defendants to Movant’s Supple- 
mental Reply Memorandum, p. 4). 


Set against appellants’ explicit and repeated avowal of 
willingness to be content with the product of a good faith 
effort on the part of the Department, there is only the 
Department’s curious unwillingness to suggest for the 
court’s consideration the availability of short-cuts in the 
file search. It is difficult to believe that none of the per- 


tinent files could be located with reasonable ease by means 
that normally are available without an exhaustive docu- 
ment-by-document search of hundreds of file drawers. 
Surely there must be in the Department a number of per- 
sons who have been intimately connected with the electrical 
industry investigations and who would be personally fa- 
miliar with the files; but so far as the affidavits disclose, 
those persons have not been asked whether, with their as- 
sistance, relevant documents could be found without a 
page-by-page search. 


It might be instructive to consider whether, had the 
appellee asked his Department to produce for its use the 
type of document in question, the response would have 
been that the only way to do it would be to leaf through 
practically every file in the Department that has been 
made up in the past 12 years relating to the electrical in- 
dustry. Even assuming that the Department’s subcate- 
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gorization is practically wholly nondescriptive (and we note 
that the Beach affidavit does not explain the difference be- 
tween subclassifications 60-9, 60-230, or 60-234, nor does it 
indicate whether the files are listed by title or some other 
summary description), surely the logical procedure would 
be to ask the persons who actively participated in the in- 
vestigations whether there had been documents of the sort 
in question and, if so, to indicate the files in which the docu- 
ments could most probably be found. In this particular 
case, it might also be worthwhile pointing out that, as the 
Halper affidavit states (J.A. 60), most of the electrical 
investigations were conducted by the Philadelphia office of 
the Antitrust Division (including the investigation pre- 
ceding the criminal indictments against appellants). We 
suggest that the search necessary in that office almost cer- 
tainly could be limited to a very small percentage of the files 
if inquiry were made of persons who participated in the 
investigation and worked with the files. 


In these circumstances, we submit that the Court below 
erred. The terms ‘“‘unreasonable’’ and ‘‘oppressive’’ as 
used in Rule 45(b) (1), of course, take on significance only 
in the context of the facts of each case. United States v. 
EL. Du Pont De Nemours & Co., 14 F.R.D. 341, 343 (N.D. 
TL. 1953); Pathe Laboratories, Inc. v. Du Pont Film Mfg. 
Corp., 3 F.R.D. 11 (S.D.N.Y. 1943) ; Application of Zenith 
Radio Corp., 1 F.R.D. 627 (E.D. Pa. 1941). At one extreme, 
a demand for production, no matter how easily complied 
with, will be considered unreasonable and oppressive where 
the subpoenaed material has no relevance to the issues un- 
derlying suit. Application of Zenith Radio Corp., supra, at 
p. 630; Pathe Laboratories, Inc. v. Du Pont Film Mfg. Corp., 
supra, at p. 13. But where the material called for by the 
subpoena is important to the litigation, the burden im- 
posed on the deponent is secondary. Accordingly, the courts 
have enforced very burdensome discovery demands against 
party and non-party witnesses alike where, as here, the 
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documents are shown to be of importance to the party seek- 
ing production.® 


This Court has recently noted that ‘‘in a suit between 
private parties, with the Government not directly involved,’’ 
it is ‘‘the traditional function of the courts . . . to see that 
the fullest possible evidence, consistent with any privilege 
which the Government could properly claim, [is] made 
available for the proper decision of the controversy.’’ Wirtz 
v. Baldor Electric Company, — U.S. App. D.C. —, — 
F. 2d —, (No. 17,770, Dec. 31, 1963, slip op. p. 20). It is 
the exercise of that traditional function which appellants 
invoke. To be sure, sometimes the discharge of that function 
imposes a burden upon the federal government; but it 
would seem that the Justice Department should be the 
last to complain about the price of insuring that all relevant 
evidence comes before the Court. 


3 Pathe Laboratories, Inc. v. Du Pont Film Mfg. Corp., 3 F.RD. 11, 14-15 
(S.D.N.Y. 1943) (‘‘The fact that the records are voluminous and eum- 
Dersome and are scattered throughout the various plants of E.I. DuPont is 
troublesome but is not a sufficient reason for quashing the subpoena.’’); For 
v. House, 29 F, Supp. 673 (E.D. Okla. 1939); Banana Distributors, Inc. v. 
United Fruit Co, 19 F.RD. 532 (S.D.N.Y. 1956); Frasier v. Twentieth 
Century-For Film Corp., 119 F. Supp. 495, 498 (D. Neb. 1954) (‘‘I am 
aware, too, that compliance with the contemplated order will entail substantial 
inconvenience and expense to the defendants, But I am not prompted by that 
circumstance either to deny the discovery requested. . . .’’); Jack Locks 
Enterprises, Ino. v. W.S. Butterfield Theatres, Inc., 13 F.R.D. 5, 8 (S.D.N.Y. 
1952) (‘It is no reason for denial of the motion that the order for production 
of documents would be onerous on the opposing party.’’); Miller v. Sun 
Chemical Corp., 12 F.R.D. 181, 183 (D. N.J. 1952) (‘‘A subpoena need not 
necessarily be quashed because the documents sought are voluminous and 
cumbersome and because considerable trouble and expense are involved in 
producing them.’’); Michel v. Meier, 8 F.R.D, 464, 477 (W.D. Pa. 138) 
(«*, . . [W]here it is found necessary to bring about a fair, impartial and 
thorough administration of justice, all sources of information must be made 
available regardless of expense or inconvience resulting therefrom.’’); Ulrich 
v, Ethyl Gasoline Corp., 2 F.R.D. 357 (W.D. Ky. 1942). 


Iv. 
CONCLUSION 


For the reasons stated above, we request that the decision 
below be reversed and that the case be remanded with 
directions that the subpoena be enforced. 


Respectfully submitted, 


Francis M. SHea 
Ricuarp T. Conway 
Was H. Dempsey, JR. 
Sua & GARDNER 
734 Fifteenth Street, N.W. 
Washington 5, D.C. 
Attorneys for all appellants 
for purposes of this appeal. 
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In THE 
UNITED STATES COURT OF APPE 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Ho. 18,582 


WESTINGHOUSE ELECTRIC CORP., GENERAL ELECTRIC CO., 
ALLIS-CHALMERS MFG. CO., CARRIER CORP., AND 
WORTHINGTON CORP., Appellants, 
Vv. 
CITY OF BURLINGTON, VERMONT, ET AL., 


HONORABLE ROBERT F. KENNEDY, ATTORNEY GENERAL 
OF THE UNITED STATES, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 
On January 20, 1964, appellants herein served upon a representative 


of the Attorney General of the United States, appellee, a subpoena 


duces tecum (J.A. 23-26) issued by the District Court for the District 


of Columia. This subpoena z | the production of the following 
classes of documents: 


1. All written commmications, and all records of oral 
communications, during the od between January 1, 1948 and - 
December 31, 1960, made to or| under the control of the Depart- 
ment of Justice, in which any! utility ccmpany, governmental 


body, cooperative or other organization engaged in the generation 
or distribution of electrici 


(a) Complained or alleged that any manufacturer 
or supplier of electrical equipment: has been or is © 
violating the antitrust with respect to prices, 
conditions of sale, or classificati.on of such 
electrical equipment; 


have been or are combining or conspiring with respect 
to prices, conditions of-sale, or classification of 
such electrical equipment; 


\(¢) Complained or alleged that any such 
mancfacturer or supplier of electrical equipment 
communicated with any other such manufacturer or 
supplier with respect to prices, conditions of sale, 
or classification of such electrical equipment; 

q 


(4) Complained or alleged about the lack of 
difference between priceg quoted or bid by different 
manufacturers or suppliers of electrical equipment 
or about uniformity of pricing practices or conditions 
of sale. 


_l/ The full description of the ts requested is at J. A. 24-26. 
For a definition af the term “electrical equipment” in the subpoena, 
see J. A. 25, footnote. 


2. All written communications, and all records of 
oral communications, during the period between January 1, 1948 
and December 31, 1960, made to or under the control of the 
Department of Justice, in which any group of utility 
companies, governmental bodies, cooperatives or of their 
employees did any of the things referred to in subperagraphs (a) 
through (d) of paragraph 1 above. 


3. All written communications, and all records of oral 
commmnications, during the period between January 1, |1948 
and December 30, 1960, made to or under control of the Department 
of Justice, in which any engineering consultant, firm, or 
organization of engineering consultants did any of the things 
referred to in subperesseres (a) through (d) of paragraph 1 
above. 


The subpoena was issued as part of the consolidated discovery 
program of the Coordinating Coumittee for Multiple Litigation, 
created to coordinate pre-trial matters in the so-called electrical 
equipment cases. These 1800 private treble damage antitrust actions 
have been brought against manufacturers of certain electrical equip- 
ment, including appellants herein, following the latter’ conviction 


_2/ 
for prive-fixing in violation of the Sherman Act. 


2/ See, Application of California to Inspect Grand Jury Subpoenas, 
195 F. Sup». 37, 39 (E.D. Pa., 1961). In the electrical Seeacaes 


cases, 20 indictments were returned charging 29 manufac rs 
and 44 corporate officials. All of the corporate defendants and 
all but one of the individual defendants pleaded guilty or 


nolo contendere. 


On February 14, 1964, Honorable John J. Sirica, United States 
District Court for the District of Columbia, granted appellee's 
motion and ordered the subpoena quashed on the grounds that the 
documents sought were protected by the informer's privilege and 
that the subpoena was burdensome and oppressive (J. A. 62-63). 
Appellants thereafter moved to have that order amended to add the 


certification required to permit appeal of an interlocutory order 


under 28 U.S.C. 1292 (b) (J. A. 63-65). This motion was denied 
by the district court on March 5, 1964 (J. A. 65). 


A notice of appeal to this Court was filed on March 16, 1964 
4/ : 
(J. A. 66). Appellee filed a motion to dismiss the appeal on the 


ground that the order of the District Court was not final within the 
meaning of 28 U.S.C. 1291. This ‘court denied the motion without 


prejudice to its renewal at oral argument or in the brief on the merits. 


3/ 280.8.C. 1292(b) provides, in part: 

(b) When a district judge, in making in a civil action an order 
not otherwise appealable under this section, shall be of the opinion 
that such order involves a controlling question of law as to which 
there is substantial ground for difference of opinion and that an 
immediate appeal from the order may materially advance the ultimate 
termination of the litigation, he shall so state in writing in such 
order. The Court of Appeals may thereupon, in its discretion, permit 
an appeal to be taken from such order, if application is made to it 
within ten days after the entry of the order. . . 


4/ On the seme day, appellants were permitted, pursuant to Rule 10 of 
this Court, to deposit $250.00 in lieu of bond for costs on appeal. 
In such order, however, the court below stated: 

This order does not indicate that the court is of the view 
that the order quashing the subpoena duces tecum served upon 
the Attorney General in this case is an appealable order. 
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SUMMARY OF ARGUMENT 


1. The district court did not abuse its discretion in 


quashing the subpoena on the ground that the information sought, 


the identity of persons furnishing information to the government 
‘relating to the commission of crime, was protected from disclosure 
by the informer's privilege. As the Supreme Court has said, the 
public interest in effective law enforcement through the encourage- 
ment of a citizen's duty to reveal knowledge of crimes to government 
officials is protected by preserving his anonymity. This policy 
is fully applicable to criminal violations of the antitrust laws, 
especially where, as here, the violations by appellants were so 
egregious, and possible informers, whether they be customers, 
competitors or employees of appellants, are subject to reprisals. 
Appellants' objective is to discover whether any of the private 
plaintiffs had complained to the goverrment, thus indicating 
knowledge of the antitrust violations. There is no showing in this 
record that appellants have taken advantage of compulsory discovery 
proceedings to try to ascertain these facts directly erenlcness 
plaintiffs and, in the absence thereof, the private interest of 
appellants cannot supersede the public interest which is encompessed 
in the informer's privilege. 
2. The court below did not abuse its discretion in| quashing 


the subpoena on the alternate ground that it was burdensome and 


oppressive. Appellee has eccab reine: on this record, that compliance 
with the subpoena would require an extremely long and onerous search- 
ing of voluminous files located in several different places. In the 
absence of a clear demonstration, eS the very least, that all other 
mathods of gathering the same information from parties to the civil 
actions had been exhausted, the court below did not clearly abuse 

its discretion in quashing this subpoena. 


I 
THE COURT BELOW DID MOT ABUSE ITS DISCRETION 
IN QASHING THE SUBPOENA ON THE GROUND THAT 
THE INFORMATION SOUGHT WAS PROTECTED FROM 
DISCLOSURE BY THE INFORMER'S PRIVILEGE 
A subpoena duces tecum is limited in scope to matters “not 
privileged” (Rules 26(b) and 45(d), Federal Rules of Civil Procedure), 
and it may be quashed on the ground that the documents sought are 
’ 
protected from disclosure by a rec ed privilege. Appellee herein 
moved to quash the subpoena served ‘upon him on the ground, first, 
that the material was protected belche informer's privilege. The 
question presented to this Court by this appeal is whether, in grant- 


ing that motion; the lower court a its discretion. We contend 


it did not. 


5/ This Court has recognized that ites addressed to the scope of 
discovery proceedings rest in the discretion of the district 
court. Sher v. De Haven, 199 F. 2d 777 (C.A.D.C. 1952); See also, 
v. American Pigment Corp., \253 F. 2d 803, 808 (C.A. 4, 1958); 
2A Barron and Holtzoff, Federal Pre tice and Procedure, §803(1961). 


*; 


The United States Supreme Court has defined the nature of the 
informer's privilege as the right of the Government "to withhold 
from disclosure the identity of persons who furnish information of 
violations of law to officers charged with enforcement of that law” 
(Roviaro v. United States, 353 U.S. 53, 59). In addition, the 
information itself, oral or documentary, is privileged where its 
disclosure would reveal the identity of the informant (See, 4 Moore's 
Federal Practice, § 26.25, pp. 1584-1588 (2d. Ed. 1963)). Appellants 
here seek both the identity of persons who may have furnished informa- 
tion to the Government relating to criminal violations of the antitrust 
laws, and also the contents of such communications, oral or documentary 
(app. Br. 13); the informer's privilege bars such disclosure. 

“The purpose of the privilege is the furtherance and protection 
of the public interest in effective law enforcement [and it]! recog- 


nizes the obligation of citizens to commmicate their knowledge of 


the commission of crimes to law-enforcement officials and, by 
preserving their anonymity, encourages them to perform that obligation.” 
(Qoviaro v. United States, 353 U.S. at 59). Where the government, in 
prosecuting a crime, seeks to withhold the identity of an informer 

who helped in the commission of the crime and who was present at its 
occurrence, “the fundamental requirements of fairness” (id. rs 60) 
require the courts to effect a balance between the public interest 

in protecting its flow of information concerning crimes with the 

right of the ciiminally eccused to defend himself (id. at 62). 


However, even in such a criminal should the court, after 

balancing the public and private ts, determine that the 

identity of the informer mst be » the Government may 

still protect its flow of inf and refuse to comply, in 

which case the criminal action will te dismissed (id. at 61). 
Appellants’ reliance upon the donale of Roviero is misplaced. 

This case involves no criminal 

its concomitant right of an accused 

it is a civil case for damages in 

a party. We know of no decision, 

denying a claim by the government of, the infcrmer's privilege in 

any action to which the government is not 2 party. In such a con- 

text, we can conceive of no private interest in disclosure which 


could be of greater importance then fhe public concern with 


effective law enforcement which a ae the continued protection 


of the identity of informers. To that extent we believe the govern- 
ment's privilege to be absolute in v. Uoited States, 
296 Fed. 946, 950 (C.A-D.C-), cortiqrert denied, 264 U.8. 595). 

In any case, appellants have failed to demonstrate good cause 
to merit disclosure. Appellants argue, first, that the informer’ s 
privilege should be denied here because, contrary to some criminal 
cases, such as those involving violations of the narcotics laws 
(@oviaro, supra), the informants who might have given information 
to the government concerning criminal violations of the antitrust 


laws would not be subject to reprisals, should their identity be known, 
because the appellants "are not suspected or known hoodlums™ (App. 

Br. 13). But the crime involved here was economic, as is the retaliatory 
power of the criminals. The appellents, together with other corporate con- 
spirators, entered guilty pleas to criminal price fixing charges and 
were fined, in total, nearly two million dottere.’ Persons who night 
NaveliCureteket ia Coceartocleticesoslercassiteluolavrarusectessé 

well include appellants" customers, both large and small, competitors 
who did not take part in the conspiracy, or perhaps even their own 
employees. Any of these are subject to possible economic punishment, 

and although it is suggested that appellants “can be expected to cater 
rather than to punish” (App. Br. 13) their customers, should they 

prove to have aided the government, it is significant that these 


are the same customers at whom the price-fixing was directed and 


who have been already most directly injured thereby by appellants. 
Employees of appellants are, of course, most subject to possible 
reprisals, either in the form of acute public embarrassment at their 
jobs, or by being fired. 


s In addition, thirty of their employees, also pl guilty, were 


sentenced to jail. Twenty-three sentences were » and the re- 
maining seven were imprisoned for thirty days. See, Smith, The Incredi- 
ble Electrical Conspiracy, Fortune, April 1961, p. 132; May 1961, 

p. 161. 


Appellants argue further that if anyone could think them 
"£o9lish enough to retailiate in such circumstances, the bringing 
of tzeble damage actions for the recovery of enormous amounts of 
money would have provided even greater provocation with respect to 
canoe informants that are also plaintiffs" (App. Br. 13). This 
contention, of course, overlooks the fact that while many of the 
corporate plaintiffs in the civil electrical cases would be re- 
quired, by stockholder or public pressure, to bring actions for 
damages now that the crimes have been made public, and thus can- 
not be harshly criticized by appellants for those suits, any 
informants, who may have contributed to the government's criminal 
investigation, might well be singled out for special disfavor and 
economic punishment. 

The real possibility of business reprisals ageinst persons 
bringing private antitrust actions, or assisting the Government 
in its cases, has beer clearly recognized by the United States 
Supreme Court in decisions upholding the secrecy of grand jury 
proceedings (Pittsburgh Plate Glass Co. v. United States, 360 U.8.395, 
400; United States v. Procter & Gemble Co., 356 U.S. 677, 
681-682) and is peculiarly present here where the crimes were of 
en area ipatamne mens 


_1/ An example of such reprisals is found in P. W. Husserl, Inc. 
Simplicity Patterns Co., 191 F. Supp. 55, 59 (8.D.N.Y-), where 


io 


' 


thus present apt occasions for implementing the policy of. the 
informer's privilege - keeping open the flow of information |“o 
the government concerning the commission of crimes by protecting 
the identity of the sources of such information. 
Appellants also contend that the identity and information 
of all possible informers should be disclosed to them because 
plaintiffs in the civil cases, by bringing such actions, have, 
they argue, waived the privilege by subjecting themselves to civil 
discovery processes. We are aware of no authority for waiver of the 
government's privilege by a private party except where the iaformer 
has already revealed his identity (e.g., Henrik Mannerfrid, Inc. v.Tee- 


garten, 23 F.R.D. 173 (S.D.N.¥-, 1959)), and vigorously oppose such a 


theory. However,this argument itself reveals again why appellants have not 


shown good cause for disclosure. Appellants seek to discover a 
8 
any of the plaintiffs in the private civil electrical cases) may have 


Footnote 7 continued 


the court made the following finding: | 
Thus I find that the plaintiffs have shown prima facie 
that the sole reason for cancellation of their contracts 
and the refusal to deal with them was that they had t 
this suit against the defendant and that the defendant's purpose 
in 0 doing was to deter them by economic coercion from pur- 
suing their legal remedies under the anti-trust laws. 

See also, en. + Ve Parke, Davis & Co., 

307 F. 2d 725, 728 (C.A.3). 


They, of course, also seek the identity of non-plaintiff informers, 
but this argument of waiver does not appear to be applicable to that group. 


ll 


r 
revealed early knowledge of the Conspiracy, by complaining to the 
United States. However, although they admit that those parties are 
subject to compulsory discovery procedures, the record herein does 
Bot reveal the extent to which appellarts may have already sought, or 


actually received, such informat directly from the private plaintiffs. 


It seems clear that prior to any | tempt to require disclosure of in- 
formants’ identity in disregard o. the privileged nature of such 
information, appellants must, at very least, demonstrate in the 
record before the district court they have made attempts to 
secure such information from part to the civil actions, and that 
such attempts have been unsuccessful. Surely, in the absence of such 
a showing, the private interests df appellants in securing the 
identity of informants cannot be ted to outweigh the recognized 
public interest in protecting the | ty of persons furnishing 
information on crimes to the embodied in the informer's 
privilege. 


THE COURT DID Lene Sah eet 
THE SUBPOENA ON THE ALTERNATE GROUMD THAT IT WAS 
AND OPPRESSIVE 


A description of the documents ordered produced by the| subpoena 
herein (see summary, pages 2, 3, supra), graphically reveals the 
extremely broad nature of the demand made upon appellee. It includes 
all written communications, and records of oral commmications, during 
a twelve year period, made to “or under the control of the Department 
of Justice” (J.A. 24), in which any of a large group of corporate and 
governmental entities complained about or even suggested, the existence 
of violations of the antitrust laws, identical bidding, exchange of price 


lists and other acts by any of another large and generally defined group 


of manufacturers or suppliers of “electrical equipaent”. 
It is apparent from its face that this subpoena would require a 
prodigious amount of effort to determina the existence of, and to 
physically locate, the documents sought from the files of the Department 
of Justice. Since the actual details of the necessary labor would be 
best known by employees of the Department familiar with the |file systen 
and with the litigation relating to the electrical equipment industry, 
appellee, in support of his motion to quash this subpoena on the ground 
that it was burdensom and oppressive, filed two affidavits of such 
employees describing the nature of the search required (J.A. 56-61). 
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These include the sworn statement of the Supervisor of the General Files 
Unit, Records Administration Office, describing the file classification 
system utilized by the Departeent and demonstrating that the documents 
sought were not collected in one specific set of fila drawers, one 
classification, or even one city. In addition, the uffidaevit stated 
that "[iJn order to locate the requested documents » e © » approxi- 
mately 336. . . file drawers, comprising 672 cubic feet, would have 

to be searched” (J.A. 57-58); that more than half o/: these would have 
to be retrieved from dead storage in Virginia and c.turned to the 
Department; end that, in addition, files maintained in Philedelphie, 


and the Econcaiic Section of the Antitrust Division ‘a the District of 


Columbie, would also have to be examined in order to comply with the 
gubpoene. In addition, en attorney of the Antitrust Division who was 
inwolved in the Department's litigation relating tu the electrical 
equipment industry noted that during the period covered by the sub- 
poena approximately twelve 4uvestigafions in the industry were started 
within the Departmect end thet the documents souht, if they exist at 
all, “are most probably contained among the vest quantity of documents 
which are in the files relating to these investigations” (J.A- 59). 

He then went on, in bis affidavit to state that "[1Jn order to locate the 
documents requested by subpoena it would be necessary to search through 
all file drawers containing documents relating to these investigations” 
(3.4. 60); and that an examination of just the files maintained in 


Philadelphia would require « check of "75 file drawers of documents, 


containing 150 cubic feet of materials” (J.A. 60). 


These facts are not contravened in this record, although appellants 


assert that they find them "difficult to believe” (App. Br.|17). How- 


ever, the district court clearly chose to give weight to 


the affidavits 


and we cannot conceive that its decision, to hold the subpoena to be 
| 


burdensome and oppressive on such facts, was a clear abuse of dis- 


_9/ 
cretion. In the absence of, at the very least, a clear 


demonstration 


in the record that appellants had exhausted all other possible sources 


for this same information (supra, p. 12), it was not error for the 


district court to find it to be an inequitable burden on 
to require it to conduct such extensive and far-reaching 


its files. 


rir 


a non-party 
searches of 


Pursuant to leave granted by this Court, we renew our | previously 


filed motion to dismiss this appeal for the reasons set forth therein. 


9/ See, gue v. Chicago Transit Authority, 279 F. 2d 416, 
Sholkin vy. Meleon, 146 F. 2d 402, (C.A. 10). 


| 
419 (CA. 7); 
| 


CONCLUSION 


Accordingly, we submit that the order appealed from should be 


affirmed, or that the appeal should be dismissed for lack of 
jurisdiction. 
Respectfully submitted. 


LIONEL KESTENBAUM 
ARTHUR J. MURPHY, 
Attorneys. 


WILLIAM H. ORRICK, JR., 
Assistant Attorney General. 
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United States Court of Appeals 
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No. 18,582 


WEstTinGHOUSE ELEcTRIC Corp., Genera ELecrric Co., 
Auuis-CHaLMers Mrg. Co., CARRIER Corp., anp Wortx- 
INGTON Corp., Appellants, 


Vv. 


Crry or BurtiNGTon, VERMONT, et al., 


Honoraste Rosert F. Kenvepy, Attorney General of the 
United States, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


The Government’s brief does not call for an extensive 
reply as the contentions made have largely been refuted 
in our initial brief. A few additional comments, however, 
may be of assistance to the Court. 


While the Government appears to concede that the Su- 
preme Court’s opinion in the Roviaro case defines the 
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nature and application of the informer’s privilege (G.B. 
7-S), the Government contends that our reliance upon 
Roviaro is misplaced because that was a criminal prosecu- 
tion. Indeed, the Government goes so far as to suggest 
that the privilege is absolute when claimed by the Gov- 
ernment in an action to which it is not a party. (G.B. 8). 
This attempted distinction is unfounded.’ As shown in 
our initial brief (p. 12), the principles announced in Roviaro 
have since been applied in civil cases, including litigation 
to which the Government was not a party. Although 
Roviaro happened to involve a criminal prosecution, there 
is nothing in the opinion to indicate that different prin- 
ciples apply in civil cases. Rather, the Supreme Court 
pointed out that the privilege must give way not only when 
the information requested ‘‘is relevant and helpful to the 
defense of an accused,’’ but also when ‘‘esential to the 
fair determination of a cause.’ 353 U.S., at pp. 60-61. 
The Government suggests no reason, and we can think of 
none, why the application of the privilege should depend 


upon whether or not the Government is a party to the liti- 
gation. See Machin v. Zuckert, 114 U.S. App. D.C. 335, 
316 F. 2d 336 (1963). 


In contending that appellants have failed to show good 
cause for disclosure (G.B. 8-12), the Government com- 
pletely ignores our demonstration that the requested docu- 
ments are highly relevant to the ‘‘fraudulent concealment” 


1 Arnstein v. United States, 54 App. D.C. 199, 296 Fed. 946 (1924), the 
only authority cited by the Government in this regard, was a criminal case, 
While language in the opinion possibly may be read as expressing the view 
that the informer’s privilege is absolute in all cases, there is no suggestion 
that the applicable principles differ as between criminal and civil cases or in 
any way depend upon whether the Government is or in not a party. Of course, 
to the extent that Arnstein may hold that the privilege is absolute, it must 
give way to the subseqnent decision by the Supreme Court in the Roviaro 
cane, See Henrik Manw rfrid, Inc, ¥. Teegarden, 23 F.R.D. 173, 176 (8.D.N.Y., 
1959). 
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issue. See our initial brief, at pp. 7-10, 14.2 The Govern- 
ment does state (G.B. 11-12) that the record fails to dis- 
close the extent to which appellants have sought and re- 
ceived such information from the plaintiffs. Even if that 
should be the fact, we do not perceive what relevance it 
has to the claim of informer’s privilege. In any event, the 
record does disclose an extensive effort by appellants to 
obtain similar information from plaintiffs. 


The deposition of the Attorney General was scheduled, 
and the subpoena duces tecum issued, pursuant to the Na- 
tional Discovery Program conducted in the electrical 
equipment antitrust cases pending in many jurisdictions 
including the United States District Court for the Dis- 
trict of Columbia The National Discovery Program was 
initiated by the Co-Ordinating Committee for Multiple 
Litigation of the United States District Courts (a subcom- 
mittee of the Judicial Conference of the United States), 
with the approval and consent of the district judges to 
which the cases pending in the various jurisdictions have 


been assigned. In general, this program sought to avoid 
duplication of discovery into matters that might be rele- 
vant to cases pending in more than one jurisdiction by 
means of ‘‘national’’ discovery that could be utilized in 
all jurisdictions insofar as relevent. For example, the 
burden upon the Government (as well as upon the courts 
and the parties) obviously would be far greater if appel- 


2 The Government’s speculation (G.B, 9) that employees of appellants may 
bo fired or subjected to other reprisals if revealed to be informants is ir- 
relevant, even if it had basis in fact, ax the subpoena (J.A. 23-26) does not 
extend to communications made to the Government by such employees, As 
shown in our opening brief (pp. 13-14), appellants’ own self interest renders 
unrealistic the Government's further speculation that they might retaliate 
against their customers—the utilities—if identified as informers, 


3Sco Neal and Goldberg, The Electrical Equipment Antitrust Cases: Novel 


Judicial Administration, 50 American Bar Association Journal 621 (July, 
1964), for a description of the establishment and operation of the National 


Discovery Program. 
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lants proceeded separately in each of the more than 30 
jurisdictions in which electrical equipment antitrust cases 
were filed to obtain documents of the nature sought in 
the subpoena duces tecum than it would be under the 
single “‘national’’ discovery effort which is now under 
review. 


The mechanics of the National Deposition Program in- 
volved the entry in each participating jurisdiction of sub- 
stantially identical pretrial orders (recommended by the 
Co-Ordinating Committee on Multiple Litigation). Among 
other things, these orders set forth approved interroga- 
tories, required the production of documents under Rule 
34 and scheduled depositions to be taken. The record filed 
with this Court includes the pretrial orders entered below 
insofar as relevant national discovery by appellants is con- 
cerned. The respective plaintiffs were required to answer 
interrogatories inquiring generaly into their knowledge or 
information about any collusion among defendants® and to 


produce any documents reflecting such knowledge or infor- 
mation.* In addition, the respective planitiffs were spe- 


4 Those orders for the most part are not printed in the Joint Appendix as 
appellants did not anticipate that any question would arise concerning the 
adequacy of their discovery from plaintiffs. While the orders are substantially 
identical to those entered in other jurisdictions pursuant to the National Dis- 
covery Program, the numbers assigned to the orders differ somewhat as be- 
tween the various jurisdictions, Other pretrial orders provided for national 
diseovery by plaintiffs from defendants. As of the time the deposition of 
the Attorney General was scheduled to be taken, discovery in gencral was 
confined to the so-called priority product lines (Pretrial Order No. 12, J.A. 11) 
—steam turbine-generators, hydro-generators and power transformers—but a 
deponent could also be required to testify as to his knowledge relating to 
other product lines. Subsequently, national discovery has been commenced 
with respect to a second group of product lines and the Co-Ordinating Com- 
mittee is considering whether to extend the national program to the remaining 
product lines involved in the litigation. 


5 See Pretrial Order Nos. 15 and 18, and particularly Interrogatories 1, 2, 3 
and 16 as set forth therein. 


© See Pretrial Order Nos. 16 and 19, and particularly paragraphs 1, 2, 3 
and 11 of the attached motions to produce. 
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cifically required, by paragraph 11(b) of Exhibit A to 
Pretrial Order No. 19, to produce: 


“Each document which sets forth, contains any ref- 
erence to or relates to any communications by any 
plaintiff to any government agency charged in any 
way with the enforcement of the antitrust laws with 
respect to prices of these products, or electrical equip- 
ment including these products.”? 


Moreover, more than 100 national depositions were sched- 
uled by appellants, many of which involved testimony by a 
representative of a plaintiff.? 


In short, we do not believe that the Government has any 
reasonable basis for questioning the adequacy of appel- 
lants’ efforts to obtain from the plaintiffs the information 
sought from the Government under the subpoena duces 
tecum served upon the Attorney General, or to question the 
adequacy of the record to disclose that effort. The extent 
to which that effort has been successful in obtaining from 


plaintiffs the information sought from the Government 
cannot be evaluated until the Government discloses the 
information in its possession.* In any event, neither the 
Federal Rules nor the informer’s privilege limits a party 
in its discovery to one source of relevant information. 


7 Seo Pretrial Orders Nos. 21, 25, 28 and 30, 


8 The answers by the respective plaintiffs to the national interrogatories 
wero filed in the jurisdiction in which the particular plaintiff brought suit; 
the documents produced by such plaintiffs under the National Program were 
deposited in a national depository located in New York City; and the deposi- 
tions taken under the National Program have been filed in each jurisdiction. 
Thus, neither the record in the court below nor that in any other single 
jurisdiction discloses the full extent of the information obtained by appellants 
from plaintiffs under the National Discovery Program. Many plaintiffs, how- 
ever, denied any knowledge or information about the alleged collusion among 
defendants prior to the Government indictments, And while evidence of prior 
knowledge was developed with reapect to some plaintiffs, such evidence would 
be materially strengthened if it could be developed that complaints were made 
to the Government, 
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The Government contends (G.B. 13) that the subpoena 
duces tecum is ‘‘extremely broad.’’ But in this jurisdic- 
tion, as in most others, a request for the production of 
documents need not identify each specific paper sought and 
‘‘a designation of documents by categories’’ is sufficient 
“so long as the categories themselves [are] set forth with 
reasonable particularity.”’ Roebling v. Anderson, 103 US. 
App. D.C. 237, 257 F. 2d 615, 620 (1958). And, the fact 
that such categories are broad in scope is not objection- 
able if they include only documents that are relevant for 
discovery purposes. Boeing Airplane Company v. Cogges- 
hall, 108 U.S. App. D.C. 106, 280 F. 2d 654, 659 (1960). 
The Government does not contend that the subpoena fails 
to describe the categories of documents sought with rea- 
sonable particularity or that such categories extend to 
irrelevant documents. 


We have demonstrated in our opening brief (pp. 14-19) 
the inadequacy of the Government’s showing with respect 
to the allegedly burdensome and oppressive nature of the 
subpoena. While the trial court has a considerable meas- 
ure of discretion with respect to requests for the produc- 
tion of documents, as the Government contends (G.B. 6, 15, 
fns. 5, 9), this Court will intervene if the trial court’s 
‘“‘rnling is ‘improvident and affect[s] the substantial rights 
of the parties.’ ’? Roebling v. Anderson, supra, 257 F. 2d, 
at 619, quoting from Carter v. Baltimore & O. R. Co., 80 
U.S. App. D.C. 257, 152 F. 2d 129, 131 (1945). 


We believe that we have shown that the ruling quashing 
the subpoena duces tecum was improvident and does affect 
appellants” substantial rights. This is particularly true in 
view of the fact that the subpoena was quashed in its 
entirety, despite the authority of the District Court “onder 
Rule 30(b) to modify the subpoena and impose such condi- 


tions on enforcement as justice may require.’? Boeing 
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Aircraft Company v. Coggeshall, supra, 280 F. 2d, at 659° 
In Roebling v. Anderson, supra, 257 F. 2d, at 621, this 
Court reversed a ruling denying outright a Rule 34 motion, 
but directed that certain of the categories of documents 
requested be modified where found to be too broad as 
drafted. Appellants have taken the position throughout, 
and reiterate now, that they are willing to agree to any 
reasonable modification of their subpoena necessary to re- 
duce the burden of compliance upon the Government. See 
our opening brief, at pp. 16-17. If the Government will 
cooperate in an effort to determine the limits of a reason- 
able search, rather than persisting in its opposition to any 
production on the basis of broad generalities concerning 
the burden involved, we are certain that any appropriate 
modifications of the scope of the subpoena could quickly be 
agreed upon. In the absence of such cooperation, this 
Court should reverse the ruling below and enforce the 
subpoena as written or with such modifications as the 
Court finds to be proper and desirable. 


Respectfully submitted, 


Francis M. Sea 
Ricuarp T. Conway 
Wirtum H. Demesey, Jr. 
Sura & GarpNer 
734 Fifteenth St., N. W. 
Washington 5, D. C. 
Attorneys for all appellants 
for purposes of this appeal. 


9 Of course, the ruling below sustaining the claim of informer's privilege 
made it unnecessary for the District Court to determine whether the scope of 
the subpoena should be modified in view of the claim of undue burden, But, 
if the ruling with respect to the claim of privilege ix crroncous, aa we believe, 
and it is decided that the subpoena as written is too burdensome, such a 
determination should be made, 


